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FORMS OF POWER IN DISPUTES UNDER THE WORIERS
COMPENSATION AND REHABILITATION ACT 1981 (WA)

Abstract

This paper considers some of the results of the 1995 WorkCover Review of
Dispute Resolution, which examined the operations of he dispute
resolution system established by amendments in 1993 to tl.e Workers
Compensation and Rehabilitation Act 1981(WA). The cur-ent system
which has been in operation since March 1994, is characteriszad by its so
called “non adversary” mode of operation. Features of the current system,
include, a limited right to legal representation, restricted cos's sanctions,
conciliation of disputes and informal procedures. The WorkCover
Review found, among other things, that there was a perception among a
sizeable number of workers, that they felt disadvantaged by a r2striction on
the right to legal representation. This paper incorporates ‘he work of
Mayer and Wade who consider forms and sources of power in mediation
and negotiation. The work of Galanter is also considered where reference
is made to frequent users of the system. The findings of the WorkCover
Review are considered in the context of the power relation:hips in the
workers compensation system. The paper concludes that he changes
made to the dispute resolution system may aggravate inherent power
imbalances, and notes the caution of some of the above iv/riters, that
conciliation of disputes in such circumstances may not be appropriate
where legal representation is not allowed.
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Act). The Conciliation Officer does not “hear” the ma- ter, nor take
evidence. The parties are not put on oath. Witnesses are not necessarily
required. The intention is to attempt to resolve the matter 01 an informal
basis. Agreement is said to be the key to the process. The Conciliation
Officer has, however, limited powers to ”impose a solution” on the
parties, by making various orders, These powers are discussed in more
detail below. Conciliation is intended to be “non-adversarial”

the Chapman report.3 The phrase “non adversarial” has no st itutory basis
and was not defined in the Chapman report. In Western Australia it

maker. This process effectively removed an adversary by giving the
employer no automatic entitlement to appear. In this sense it was non-
adversary. The Western Australian system is, by definition, adversary,
because both parties (and the insurer) have a right to appear anc take issye
with the position presented by the other. 4 Conciliation is however,
mandated or compulsory, so that all claims, whatever the complexity and

2 This is sometimes a sensitive issue. Legal Practitioners in this jurisdict on (who

dispute resolution, may not impart all of the information gathered to tae parties
and by failing to do so, may breach the rules of natural justice.

R€IS Lompensation Di:

R J.Chipman 30

July 1993
4 See Gardner, J. (1993) The Victorian WorkCare Appeals Board - An
Investigatory Model IQLQLMQE@ 1(2) July pl57



FORMS OF POWER IN DISPUTES UNDER THE WOREK ERS
COMPENSATION AND REHABILITATION ACT 1981 (WA)

1. INTRODUCTION

1.1  The dispute resolution process under the Workers Co npensation
and Rehabilitation Act 1981 (WA).

Effective from March 1994 the Workers Compensation and Re1abilitation
Act 1981 (WA) (the Act) requires that the resolution of workers
compensation disputes in Western Australia be administered by the
WorkCover Conciliation and Review Directorate (The Directorate). The
Directorate, apart from its purely administrative functions, is i two tiered
dispute resolution body, consisting in the first instance of (Conciliation
Officers, and in the second instance Review Officers.] A third >ut separate
tier deals with appeals from decisions of the Review Officer - the
Compensation Magistrate.

1.2 Conciliation Officers

Conciliation Officers are required to act in a manner wtich is fair,
economical, informal and cheap (see section 84P of the Act) ard generally
without regard for legal technicalities. Procedurally, once a dispute has
been notified to the Directorate (by the applicant completing ‘he required
application Form 1) the Conciliation Officer is required to act on the
matter within 14 days. Experience shows, that due to the volt me of work
(around 3000 - 4000 applications for conciliation per annum) and the
relatively small number of Conciliation Officers, it is not always possible
to convene a conciliation meeting within 14 days. Often the support staff

1 A matter of some significance, is the fact that Work Cover, to some e> tent wears
two hats. In one capacity as the Workers Compensation and Rehabi itation
Commission (the Commission) it is the administrator and enforcer of the Act. By
reason of the establishment of the General Fund (s106),out of which laims are paid
to workers employed by uninsured employers, the Commission is a pa -ty to
proceedings involving uninsured employers(s174). It has a right to re ‘over
payments made out of the General Fund. Itis a party to those proceec ings. In
another capacity, as the Directorate it is the employer of the Concil ation and
Review Officers who resolve disputes.



whatever the limitations on the powers of the Conciliation Cfficer, must
proceed to a conciliation of some sort.

1.3 Review Officers - Procedure and Evidence

Review Officers are not limited in their power to make orders for
payments under the Act. In addition to the powers conferred upon the
Conciliation Officers, the Review Officers have more formal procedural
powers. Review Officers are able, for example, to administe:" an oath or
affirmation (see section 84ZB of the Act). Review Office's can hear
evidence and can refer matters to a Medical Panel. Although the Review
Officer is required to proceed in a manner that is informal, there is no
doubt that they are bound to act according to natural justice. With the
requirement that natural justice be applied, comes the necessity to have
some knowledge of the rules of evidence. This is so because the incorrect
application of some evidentiary rules may lead to a denia of natural
justice.? Legal representation is permitted only where the partes all agree,
or where there is an issue of law to be determined. These consitraints tend
to make the review process more formal than conciliation.

14  Denial of legal representation, costs, and power imbalane

A number of considerations bear upon the issue of the “unrepresented
parties”. There is no doubt that the provision prohiliting legal
representatives, was enacted with an eye to reducing legzl costs and
reducing delays.6 The fact that neither side is entitled tc be legally
represented at conciliation may have the appearance of lalance and
fairness. The “appearance” of balance and fairness, however ignores the
inherent imbalance of power in workers compensation matiers.” These
power issues relate to economic, informational and educational power.8

h

See generally Forbes J,R,S. (1990) Disciplinary Tribunals Law book Company

Pollard, J. (1993) Kierath accuses law firms. Sunday Times August 14,10

7 See generally Scutt JA. (1988)The Privatisation of Justice Women’s S udies
International Forum (11)5 p 501, who discusses the consequences of the use of
conciliation in other jurisdictions, suggesting a masking effect to pow r inequality.

8 Power is referred to in various forms. Acland refers to Physical, Econcmic,

Informational, Emotional and Educational power. Mayer lists ten cat 2gories of

power which are referred to below in more detail below. See Acland A.F. A sudden
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This paper focuses on the consequences of the prohitition of legal
representation at conciliation, and the implication it has on the balance of
power. It also looks at the consequence of the limitaiions on legal
representation at review. The powers, (or lack thereof) of tt e Conciliation
and Review Officers to make orders for costs are also considered in the
context of the power sources. In considering these matters this paper
explores the ten sources of power discussed by Mayer and more recently
Wade.? In addition the paper considers the work of Calanter, who
explored the dynamics of dispute resolution between frequer t users of the
legal system and those who use the legal system infrequently 10

2. FORMS OF POWER UNDER THE ACT

Power inequality between the worker, employer, insurer ard those who
are required to resolve disputes under the Act are matters of considerable
importance, given the rhetoric that surrounded the amend nents to the
Act in 1993.11 Power has been described as “actual or perceired ability of
one person to exert influence upon another person’s bshaviour or
thoughts.”12 The inequality of power according to Wade, “i repeated as
nauseam as reason for alleging the ethical unsuitability of certain types of
negotiations or meditations.”13 Wade notes that power imbalances are
more complex than first meets the eye, and are always present

\

e agi onfli iation. Hu chinson
Business Books p86
9 Mayer, B.(1987) The Dynamics of Power in Mediation and Negotiaticn
iati a 1 7! See also Wade, J.H.(1994) For ns of Power in
Family Mediation Australi Fami w p40-57

10 Galanter, M. (1974) Why the “haves” come out ahead: Speculations ca the
limits of legal change. Law & Society 9(2)95-160. Galanter uses the hrase “one-
shotters” to denote those claimants who have only occasional recours:: to the courts,
He refers to those who have many occasions to utilise the courts as “r peat
players.”

11 The Minister for Labour Relations (WA) in his second reading speech iatroducing
the Workers Compensation and Rehabilitation Amendment Bill 1993 said “the
proposed Conciliation and Review system will be more accessible to t)1e average
worker as it is not a judicial system bound by legal form and technical ty”

12 Wade, ].H.(1994) Forms of Power in Family Mediation Australian Jou nal of
Family Law p41. A similar definition is given by Weber cited in Acla:d AF A

Of common sense. Ct through Mediaticn.

13 Id Wade, J.H. p40.



Mayer identified ten sources/forms of power in negofiation and
mediation.14 Conciliation differs from mediation in a number of respects.
A conciliator has power to make orders to resolve a matter. A solution
can be imposed on the parties if they cannot reach agreement.
Conciliation Officers have power which originates from the Act, a
mediator has power derived from the parties. The Conciliaticn Officer is
limited by the parameters of the Act, a mediator is not so restricted.
Mediation is intended to be a final and lasting agreement, conciliation is
subject to review. Despite these differences, the focus in conciliation
under the Act is intended to be on agreement and negotiaticn. Mayer’s
analysis is a useful tool for analysing the various forms of power under
the Act, so far as the conciliation process embraces nego iation as a
medium of dispute resolution. What follows will be an application of
Mayer’s categories of power to workers compensation disputes under the
Act.

21 Formal power

This is the power that derives from a position in a structure. Wade notes
that there is a common belief that a judge or former judgz will have
particular control over both process and substantive result, by reason of
their status.l> In the workers compensation context, tte structure
provides for three tiers of power of a formal kind. The Conci iation level,
the Review level and the appeal level before a Compensation Magistrate.
All levels confer certain decision making prerogatives.

Workers
Workers probably have no formal power, although there are cartain rights

conferred under the Act allowing for the workers appearance in the
dispute resolution process, and rights to certain information which are
discussed below.

14 Mayer, B and Wade, J,H. above footnote 9
15 Id Wade, J,H. p45-6
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Insurers/ Employers

Insurers and employers do not have any formal power withij the dispute
resolution structure of the Act. However insurers (also self insured
employers) and employers have decision making pPrerogatises, prior to
conciliation, that may impute some formal power. Section 57 of the Act

10 weeks weekly payments and approximately $2000 in medica] expenses.

The Conciliation Officers are limited by these parameters, so that any
payments in addition to the above limits have to be sought from the
Review Officer. The Conciliation Officers have powers unde: sections




The Compensation Magistrate sits to hear appeals from the dzcisions of
the Review Officer. Formal power in this setting is obvious and with
proceedings reflecting the adversary process

2.2  Expert /information power

This power is derived from having expertise in a particular ¢rea and is
usually related to the fact that one party has more informatioa than the
other.

Workers

Workers are often “one off” participants in this dispute resolution system,
appearing at conciliation infrequently, and probably having no <nowledge
or interest in the dispute resolution system until injured.1®¢ Few workers
can lay claim to expertise in this area unless they have had multiple
exposures to the system. This may occur where the claim involves some
novel point or added complexity. In such cases additional conciliation
meetings may be required. Expert power seldom rests with the worker.
Workers have some access to information power through he use of
section 84 K(4) of the Act, which allows workers to obtain “relevant
documents” before an application is commenced. The term, relevant
documents, includes a range of documents such as medical reports, claims
forms and employment contracts. Unfortunately workers are scldom in a
position to take advantage of this provision, simply becaus: they are
unaware of its existence.17 If the worker does not obtain access to relevant
documents before proceedings commence, then some form of d:scovery or
disclosure must be sought at conciliation. Again workers are less likely to
know the procedures and less likely to know of the existen:e of such
procedures for discovery.

16 Galanter, M. above footnote 10

17 This is the inescapable conclusion that can be drawn from the results of the 1995
Review of Dlspute Resolubon Dlspute Resolutlon Rev1ew Committee,

: : Reh A ustralia
]une 16 1995 p22-24 where the results show that nearly half of the wo: kers who
attended conciliation considered they were disadvantaged because they did not
have sufficient experience or knowledge of the system.




One less known avenue to information for workers is through the
Freedom of Information Act, 1992 (WA), which provides generally, that
public authorities must disclose documents that relate to : decision made
by them that affects (in this context) workers.18 The St te Government
Insurance Commission (SGIC), the largest insurer in the Western
Australia, is subject to the legislation. Even if a ncn government
employer is not covered by the Freedom of Information Act 1992 (WA)
documents can be obtained via the SGIC if the employer tolds a workers
compensation policy with that insurer. The worker would, prima facie, be
entitled to any documents used by the SGIC to make a clecision on the
claim, and this would include the documents submitted by -he employer.

Insurers/ Employer

An insurance claims officer usually has familiarity with tle jurisdiction,
they are generally “repeat players”.19 They acquire expertise from constant
contact with the system, they are major participants. They have access to
expertise from legal practitioners who provide opinions prior to
conciliation. As to the aspect of information, often th: insurer has
superior access to certain information, having access to emg loyer records,
medical reports and private investigator reports, often nct available at
critical time to the worker. Some information may howzver, be held
exclusively by the worker, for example, details of the accident, the names
of witnesses and the whereabouts of some documents.

Galanter has analysed the characteristics of repeat players, which can be
summarised as follows;

1 They have done it before, and have advance intelligece. Outside
of litigation the repeat player is able to dictate terms. For example
the requirements of a contract of insurance, and the methods of
claims handling.

18 See the definition of Agency in section 9 and the Glossary of the FOI Act,
effectively including most government instrumentalities.

19 See Guthrie, R. Wor] o] d Review: A ¢ urvey of
Insurer Attitudes In press Curtin Business Law School Working Pape * Series June



They develop expertise and have access to specialists. This may
include para professionals as well legal practitioners. Galanter notes
for example the importance of insurance loss adjusters
(investigators). ;

They have opportunities to develop “facultative informal
relations” with institutional incumbents. In other word: they are
able to develop friendly relations with court officials. Galanter
notes other research showing evidence that repeat players are able
to obtain favourable court listings, so as to minimise ou: of office
time.20

In order to function properly repeat players need to maintain
credibility as a combatant.

They can play the odds, so as to minimise loss and maxiinise gain.
This means that may chose to suffer losses in the shoit term in
order to make a gain in the future. In the workers compensation
context, this means forcing cases to trial to decide importint issues,
even if the amount in dispute is small. For exampole cases
involving small amounts of medical expenses, arising out of some
form of treatment that is controversial. An insurer may push these
matters to trial(review) in order to prevent overus: of this
modality. The costs of the hearing may be out of propo:tion with
the small amount claimed, in the particular instance, tut future
claims may be prevented by this challenge.

They are able, as a group, to lobby for change. In fact the Insurance
Council of Australia has a representative on the Workers
Compensation and Rehabilitation Commission. The mnsurance
Council also had a representative on the 1995 WorkCover Review

of Dispute Resolution (WorkCover Review).2!

20
21

Galanter above footnote 10 p99
1995 Rewew of D15pute Resolutlon. D15pute Resoluhon Rev:ew Comml tee,

]une16 1995.



7 They have greater knowledge of expected outcomes and therefore
would attempt to settle cases where they expect ¢én unfavourable
outcome. They are therefore able, to some extent, tc select cases for
adjudication. This may tend to skew the Precedeni cases, towards
those favourable to the repeat player. Another dimension to this, is
that, repeat players usually have greater resources with which to
pursue litigation. In the workers compensation conte xt, this may be
reflected in the number of cases taken on ppeal to the
Compensation Magistrate. Galanter Suggests that repeat players
have superior Opportunities to trigger Promising cases, and to
prevent less promising cases from proceeding. |

8 They may be able to concentrate their resources or rule-changes
(decisions) that are likely to make a tangible difference.

9 They have superior resources. Galanter reflected on the American
position, noting that repeat players were larger, richer and more
powerful than one off players.

In many respects Galanter’s analysis relates to the question of
expert/information power. Some of the above characteristics relate to
other forms of power, which are discussed below.

Conciliation and Review Officers

In many cases a heavy onus is placed on the Conciliation Offic:r to ensure
fairness in access to information. Despite the lack of form dity of the
proceedings, there is a legislative direction that the Conciliation Officer is

22 Significantly it is not a requirement under the Act that Conciliation ar Review
Officers be legally qualified.

= Y =



to act fairly. The temptation for a Conciliation Officers to assis: the parties
on the basis of a perceived weakness in presentation, may, scmetimes be
irresistible. As a matter of logic, insurance claims officer mu;t acquire a
level of expertise in this area, given the strong possibility of regular
attendances at the Directorate. If this is so, a Conciliation Officer would
need to be vigilant to maintain fairness where there is an irabalance in
expertise. The Chapman Report, upon which the current dispute
resolution is based, failed to note the potential for natural j istice to be
breached where the Review Officers (and Conciliation Officers) attempted
to redress an imbalance. The report suggests “Review Officers must
protect the rights of any unrepresented party who, in the op nion of the
Review Officer, is disadvantaged due to lack of repres:ntation or
knowledge of the procedures involved.”23 This suggests that the Review
and Conciliation Officers, following these principles, would be coming
close to “stepping into the ring”. The line between an advcate and a
third-party neutral becomes blurred.

It seems generally accepted that there should be a free exchange of
documents by the parties at conciliation. Given that the (Conciliation
Officer is not bound by the rules of evidence, it seems to be encouraged
that even documents which are privileged are exchanged. Vorkers are
less likely to understand the concept of privilege and are more likely to
surrender documents which may be adverse to their :nterest. 24
Preliminary letters of advice from lawyers and trade unicns may be
delivered up, when they would normally be covered by the rules of
privilege, and not revealed. At the same time, it seems that irsurers have
also made available investigators reports, either because the documents
are not privileged, or because there is no appreciation of the ‘act that the
documents may be privileged. Perhaps the insurers are )repared to
discover the investigators reports out of a desire to comply with the spirit

23 iry into kers’ C ion Dispute Resoluti tem R, J. Chapman 30
July 1993
24 The writer has received instructions from a number of worlkers following

conciliation, noting that documents not normally discovered have be2n provided to
the employer/insurers.

- -



of conciliation. 25 An appreciation of sophisticated rules, st ch as privilege,
may escape even the Conciliation and Review Officers 25 Perhaps the
legislation intends that such rules should have no place in proceedings. If
this is so, then the potential for workers to hand up sensitive material
séems apparent. Insurers, as repeat players may not always he so willing.
The proceedings before the Conciliation Officer are not recorded, but the
Conciliation Officer does make a note of the proceedings. Taese notes and
other documents on file can later be viewed by the parties The writers’
experience is that the Conciliation Officer’s file, may contain documents,
which would have been unlikely to have ever been placed on any court
file, due mainly to a relaxation or lack of appreciation of the rules of
evidence and privilege. Having a collection of such documeats may be an
advantage for the Conciliation Officer to get the broadest pizture. It does
Seem consistent with the inquisitorial/ investigatory modal of dispute
resolution.2’” The problem is that the Conciliation Officer may,
unwittingly, be given documents by unrepresented parties which do not
accurately reflect the situation. An order by a Conciliation Oificer could be
made, taking into account irrelevant considerations and matcrial.

Wade notes that expertise multiplies information power.2¢ Conversely
lack of information diminishes expertise. A worker who lacks
information generally lacks expertise. How is the worker to know what
questions to ask, when to speak, when to be silent, how to answer the
difficult question? How is a worker to know the significence of some
questions? The casually asked question about what the worker has been
doing since he had the accident may be a trap well laid.

2.3  Associated power

This is the power that is derived from having an association with some
one with power.

25 In the case of the State Government Insurance Commission, ths Freedom of
Information Act 1992 (WA) may require the in SGIC to deliver up all documents
relevant to a decision, thus exposing the SGIC file to more extensive discovery.

26 See above footnote 22.

27 Gardner, J. above footnote 3
28 Wade, J.H. above footnote 9 p 46
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Workers

Workers may derive some associated power through their connection
with Trade Unions, support groups and legal practitioners. Because of the
lack of previous contact will the Conciliation and Review Oficers it is
unlikely that a worker has any associated power due to a conn>ction with
those charged to resolve disputes. At conciliation workers wi | generally
only have access to Trade Unions and support groups, as legal
practitioners, in most cases, will not be able to attend the conciliation

Insurers /employers

Insurers derive this power from an association with the employer. The
employer may have power over a worker in a number of areas.
Employers have power in relation to the normal en ployment
relationship, that is to hire and fire. As well employers often hold
information that affects a workers compensation claim. For e ample the
employer may be in possession of details of wage rates, claims or periods
off work through sickness, accident report books, pre-eniployment
medical information and similar documents. In addition, power is
obtained by insurers by their familiarity with Conciliation ard Review
Officers. This is a matter that seems to have been identified by some legal
practitioners, who in a recent survey expressed concern that ins irers were
“too familiar” with the Conciliation and Review Officers.29 It s a matter
that Galanter has highlighted as characteristic of a repeat player.

24  Resource power

The control over valued resources. Mayer indicates that this power has
positive and negative connotations. Resource power can include the
ability to deny resources, or to force others to expend them, as vvell as the
ability to be able to distribute resources.

Workers
Workers have little resource power compared to most employers and

insurers. Given that the costs of dispute resolution rests with tle parties,

2% See Guthrie, R. (1996) Mmmmmmg_ A Survey
of Legal Practitioner Attitudes In press Curtin Business Law School Wc rking Paper

Series June 1996.

« 59 s




(a change from the previous system, where a successful worker was
entitled to party/ party costs) the worker is likely to be put 10 some expense
even if they have been successful. Small claims (say, for small amounts
medical expenses, or for short periods of incapacity) are -ikely not to be
proceeded with because of the lack of cost benefit.30 The workers lack of
résource power may be offset in some cases, simply oe refusing to
negotiate. This is particularly so where the Insurer is seekiag to reduce or
terminate payments(see nuisance power below). In addition, Galanter
notes the potential power of a one-off player to threaten 1o go “all out”,
that is to threaten to single-mindedly put all their energy into pursuing
the claim.3! Insurers may not be able (due to workload) t> put an equal
amount of attention on a single claim. Workers are also msre likely than
insurers to make use of the media where an injustice is perceived.32

Employers/ insurers

In workers compensation matters, the insurers, self insurers and
employers have control over the resources sought as compensation. The
employer may also hold some power in return to work situations, for
example, by withholding resources for rehabilitation purposes. The
employer has power to delay (either through apathy or intentionally)
approval of claims by submitting claims late, or restrictin ; the flow of
information to the insurer. The worker has no contrcl over these
resources prior to the claim being accepted, and even on acceptance,
approval for continued spending is usually required from the
insurers/employers.

30 A similar trend was noted in South Australia following the introduc fion of the
Workers Rehabilitation and Compensation Act 1986. (SA) Wilson, '2.(1992)
Winning Workers Can Be Losers %14{1) 12 notec . that, with
provisions that did not allow for recovery of costs by a worker, even n the event
that the worker was successful, the worker could still be put to consi:lerable
expense, by having to pay legal fees. This seems contrary to the general thrust of
the legislation, which is required to be economical.

31 Galanter above footnote 10 P99 in footnote 10 citing the work of Ross

32 Pollard, J. (1995)Injured worker tests law. The West Australian August 7:14 .This

example Ruth,] and O'Malley, S. (1993) Business hit hard as insuranc 2 fees soar.
t tralian August 24 :34
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Workers have a limited range of responses to these forms of power,
usually having to commence proceedings for conciliation, simply to force
some decision or movement by the insurer or employer. I: is worth
remembering that whilst section 57 of the Act requires the eraployer to
forward any claim to its insurer within 3 days of receipt of the claim, there
is no sanction that the worker can access, against the employer for not
doing so. Likewise an insurer can comply with section 57 by simply
indicating that it has not had time to make a decision. A wor<er has no
choice but to commence proceedings if the matter is to be progressed.
Conciliation and Review Officers cannot order interest o1 overdue
compensation, that would prompt an insurer into speedier action. There
is no cost sanction to prevent wasteful defence of claims. At best the
worker can achieve an interim order for payments from the Conciliation
Officer and then proceed (at further expense)to the review. These matters
support Galanter’s finding noted above, that repeat players, have more
control on how and which matters proceed.

Most importantly, again as Galanter has noted, repeat players are richer.
They can more easily afford the costs of dispute resolution than most
workers. They are relatively indifferent to the progress of a clain, having,
in most cases, little incentive to resolve it quickly.33

2.5  Procedural power

The control over procedure by which decisions are made, sepirate from
control over those decisions themselves.

Workers
A worker familiar with the conciliation procedure may be ab e to exert

some control over this process. For example, the worker may insist that
the insurer make out its “case” first, in an application to reduce or
terminate payments. Generally as a first-time/one-off player the
unrepresented worker has little control over procedure. Workers are
generally unsure of procedure.3¢ Wade notes that;

33 Except perhaps , cases of reduction or termination of weekly payments, #here often
there is a level of pressure placed on the Directorate to proceed quickly.

34 See footnote 17.

= 15 =



“Often attempts to control procedure are also attempts to ensure that the
‘opposition” spends more time, money and inconvenience on a war of
attrition. The opposition is well aware of the ploy, identifies it and refuses
to co-operate.”35

The opposition in this context more closely resembles the insurer, who is
more likely to recognise a ploy to slow proceedings down.

Emplgyer(insurer

Insurers, who are familiar with procedure may have some procedural
power in the sense that they will not be taken by suiprise and will be
aware of the style of proceedings.

Conciliation and Review Officers

Procedural power rests mainly with the Conciliation an Review Officers.
Conciliation and Review Officers will have cont: ol over seating
arrangements, parties present and not present, whc will commence
discussions, the use of lay witnesses (if any) the disclosure of information,
the use of medical witnesses and medical panels, the daies of hearing, the
timing of adjournments and finally, but significantly, the manner in
which questioning is to proceed.

2.6 Sanction Power

This power relates to the ability to inflict harm or to interfere with a
party’s ability to realise his or her interests.

Workers

Workers have little sanction power. There is no provis:on in the Act to
penalise the employer and insurer for slow decision mak. ng. No sanction
exists for any wrongful decision, (an award of costs is generally not
available). A worker who is ‘matched’ against an insured employer or self
insurer cannot make any significant threats other than the withdrawal
from conciliation, but this can be met by pushing the matt:r to review.

35 Wade, ].H.above footnote 9 p48
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On the other hand, a worker has some sanction power over an uninsured
employer who is at risk of prosecution, and may have personal assets
exposed by the claim.36 Making a claim against the (uninsured) General
Fund does alert the Commission to the employers defzult. The
Commission may instruct its lawyers to prosecute the uninsured
employer. Slowness in payment can be matched with the rigtts (power)
given to a worker under section 174 of the Act to make a claim igainst the
General Fund if an uninsured employer does not pay within 30 days of an
order for payments. When such a claim is made, the Commission has a
right to recover money paid from the General Fund from the assets of the
employer. An “all-out” approach by a worker in these circumst: nces, does
give the worker access to some kind of sanction against the uninsured
employer.

Employer/insurers

Insurers can inflict harm by terminating payments of comoensation,
failing to pay medical and rehabilitation expenses. These actions may be
legal and in accord with practice. By contrast the worker i not in a
position to exercise a similar power.

Conciliation and Review Officers
Very few sanctions are available to the dispute resolvers. A Conciliation

Officer has limited sanction powers. These powers relate to the¢ power to
be able to order weekly payments for up to 10 weeks. Review Cfficers can
make ongoing orders, but cannot penalise tardy behaviour with an order
for costs or payment of interest. The power to order an adjournment in
circumstances where one party is in a hurry, can however, oferate as a
sanction if that party is breaking procedural rules.

2.7 Nuisance power

The ability to cause discomfort to a party, falling short of the ability to
apply direct sanctions.

36 There is a statutory obligation to insure under section 160 of the Act
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Workers
The worker may exercise nuisance power by seeking alt:rnative medical

opinion at the insurers expense, issuing applications at every turn and
retarding the recovery processes. Nuisance power for a worker is the
ability to be able to slow proceedings down, seek ad ournments, get
additional information from employers and insurers. Mcst potently it is
the ability to be able to resist an application under sections 50, 61, and 62 at
conciliation, relying on the fact that the Conciliation Jfficer may be
reluctant to exercise the power to vary payments, withoit fully hearing
the workers “case”.

More recently, due to the reduced ability to redeem/commute weekly
payments, so as to finalise a claim, workers may exercise nuisance power
in not accepting settlement proposals. An insurer who wishes to “get a
worker off their books” is hampered by the legislation and this can be
aggravated by a worker who “holds out”. The restricted recemption rights
can work against the worker who would like to end a claim by payment of
a lump sum, where insurers refuse to offer to settle.37 T the past such
“nuisance” claims may have been finalised quickly.

Amendments to the Act in 1993 increased the benefits to ‘wvorkers under
Schedule Two of the Act, which provides for payments of lamp sums if a
permanent disability is suffered. The range of disabilities covered now
extends to back, neck and pelvis injuries, not previous covered by
Schedule Two. Insurers may refuse to redeem a claim, bu' offer the less
financially attractive option of a Schedule Two paymen: Somewhat
ironically, the Government’s efforts to reduce “nuisance’ claims, may
have actually aggravated the situation, by making it harcler to finalise
claims for small ongoing weekly payments for partial incapacity.38 The
Government seems to have failed to recognise that “nuisance” claims
have both positive and negative qualities. The ability to b: able finalise
such claims swiftly, rather than not at all, seems to have be¢n overlooked
when the redemption provisions were amended.

37 See section 67 of the Act as amended in 1993, where the worker has io be aged 55
years before redemption is allowed or otherwise show a special nee 1 for
redemption. Criteria specified for special need is notoriously hard to satisfy.

38 Lang, M.(1993) Kierath spreads the pain West Australian August 9
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Astor and Chinkin in their discussion of Mayer’s ten source; of power
note that;

“ The parties in a mediation may be able to draw on several of these
sources of power. There may be an enormous imbalance in the level of
power each holds, but it is unlikely that any party will be totally powerless.
The power to refuse to co-operate in mediation at least may be
present....What appears to be intransigence may, in fact be desperation.”39

Employer/insurers

The insurer can likewise exercise the right to have the worker reviewed by
almost any number of medical practitioners, and can make su>tle use of
insurance investigators to indicate an insurer presence.40 These powers
should not be under emphasised. They have been subject to miich debate
and public protest. The doctor shopping issue has been a matter of
concern ever since workers compensation legislation was ena:ted. The
use of insurance investigators is legal in Western Australia. So ong as no
criminal law is breached, and no civil action arises from the
investigations, evidence obtained by investigators is admissisle. Film
evidence is admissible, but seems to be less used under the curre it system.

2.8  Habitual power

This power follows from allowing a particular state of affairs to -ontinue.

Workers
A worker who is receiving payments has some habitual power. As noted

the Conciliation Officer may be reluctant to terminate payments of
compensation, therefore an application made under sections ¢1 and 62
(and possibly section 60) of the Act for reduction or termiiation of
payment may depend very much on the habitual power issue. The party
who is seeking to change the rate of payments, in these cases, does not

39 Astor, H. and Chinkin, C. (1992) Dispute Resolution in Australia First

Edition, Butterworths, Sydney p106

40 See for example Grigoletto v Myer Properties WA Limited (unreported
SC(WA)SCL8271 9 May 1990). In this case a worker had been referred to 9
specialists and refused to see another arranged by the insurer, relying on the
ground that this was a reasonable refusal to see a doctor. The court held that the
worker was still obliged to attend, and was unwilling to set an upper lim t on the
number of doctors that a worker might have to see.

- 19 -




appear to have the formal/sanction power backup from the Conciliation
Officer, to make the change. This party may be confronted with the
habitual power of an insurer or worker who does not seek change. The
Act puts considerable emphasis on rehabilitation, so that >ften, an insurer
will be put to proof that all efforts have been made for rehabilitation of the
worker, before payments are reviewed.41

Employer/insurer

A worker whose payments have been terminated, or who is applying ‘o
commence payments finds that habitual power rests with :he insurer. The
worker has to make an application for conciliation in ord :r to disturb the
status quo.

The changes to the dispute resolution system in 1993 re‘erred to above,
also bring to light the concept of habitual power as between the employer
and the insurer. Under section 84A of the Act, “dispute’, is restrictively
defined, so as to omit disputes between employers and insurers.42 An
insurer therefore, also has the nuisance power of compelliag the employer
to issue proceedings in another jurisdiction, because the ¢mployer cannot
proceed in the Directorate. In terms of habitual povrer, the insurer
probably can rely on the fact that it usually, (habitually) is 1ble, to maintain
a denial of liability for sometime before proceedings force the parties to
resolution.

On Galanter’s analysis this may represent the competition between two
repeat players. In such circumstances there may b2 other factors
influencing the outcome. Galanter suggests that parties with “mutually
beneficial relations” tend not to adjust their differcnces in court.
Litigation is more likely in these cases when the relationship loses its
future association.43 In workers compensation cases, in insurer may
decide not to “decline a policy”, where the employer is Jarge and future

41 The worker generally bears the onus of proof to establish an enti lement. However
in circumstances where a review to weekly payments is sought, the applicant (who
may be the employer/insurer) has the onus of showing a change n the workers
condition. See Weeks v Harbourworks Clough {1985} WAR 327 p er Burt CJ at 329

a2 See SGIO Insurance Ltd v Ivoclar Pty Ltd (unreported CM (WA) 35/94 18 October
1994) where the Compensation magistrate held that a dispute b::tween employer
and insurer was not a dispute within the meaning of section 84A.

43 Galanter above footnote 10 p1134
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premiums may be put at risk, with the disharmony caused by li igation. A
smaller employer, or one that has changed insurers at the time of the
claim, may not be so fortunate.44

29  Moral power

The power which comes from an appeal to commonly held values,
connected to the idea that someone is right.

Workers
Wade suggests that moral power relates to an assertion that a p:ice should

be paid by the allegedly unrighteous to the allegedly righteous.4> Workers
compensation is a no-fault system, so that in one sense, the ciuse of an
accident (ie, whether by negligence or not) is of secondary relevance.
However, for the worker, cause, may still be significant. This is especially
so, in situations where, there has been employer negligence, a; this may
facilitate some bad feelings towards an employer, who has been tardy in
processing a claim, or who is not co-operating with rehabilitation.

As well, the Act now sets threshold levels at which common-.aw claims
for negligence can be commenced. In other words, the workers
compensation system now becomes a reference point for cornmon-law
claims, by requiring, in some cases, a certain level of disability before
proceedings at common-law can begin. Disability measuremerit is made
via the Act, and in some cases may be assessed by the medical panels
constituted under the Act. A threat to commence a common-law claim
may be an assertion of moral power as well as sanction power.

Employer/insurers

The Act to some extent, rests some moral power with the emp!oyers and
insurers, who may initiate recovery proceedings in relation to :llegations
of fraud and malingering. Section 188 of the Act makes iraud and

44 See for example Wesfarmers Insurance Ltd v Cotter and Velint Pty Ltd (1990) 1
WAR 493. Where an employers policy was held to be defective and the insurer
was not required to indemnify the employer. This was a matter dealt with under
the Act prior to the amendments, but would, at the time of writing, hav 2 to be dealt
with at common law.

45 Wade, J.H. above footnote 9p50
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malingering an offence, and these matters would be dealt with as
complaints before the Compensation Magistrate. Recovery of the
payments made, due to fraud or malingering, would by made by way of
sections 60 and 62 (for review of payments) and by operation of section
71(recovery of wrongfully obtained payments). In such proceedings the
insurer can rely on some righteousness in their cause. Wade notes that
asserting relative righteousness may remain a powerful :00l, if the accused
is influenced by conscience or a valued peer group.46

2.10 Personal power

Personal attributes carry a power. Mayer notes that :elf assurance, the
ability to articulate one’s thoughts and understand on«’s situation, one’s
determination and endurance are all features of persoaal power. Wade
deals specifically with a number of these aspects and aids a few more to
the picture of personal power.47

Workers

A self assured worker, may have significant power, particularly if coupled
with the nuisance and habitual power referred to atove. There are a
number of aspects that affect the personal power of the worker. Some of
these are dealt with below.

a) Literacy

The Act requires that claims for compensation, generally, be made
in writing. Literacy skills play a part in the dispute resolution
process from the outset. It is well documentec that non-English
speaking workers have significant difficulties v’ith compensation
claims.48 Claim forms have to be completed ir a manner that is

46 Tbid

47 1d p51-54

48 These matters have been canvassed extensively in studies co1.ducted in other states,
in particular New South Wales. See for example Clapham, Schoﬁeld T. and
Alcorso,C.(1993) Managing t I i
Backgrounds. A report for the National Women s Consultat ive Counc:l
Occasional Paper No 4 January 1993. Similar findings were c btained in a South

Australian study, McMenamin,A. (1993) Migrant Women and Occupational Injury-
The Challenge. Working Women’s Centre Adelaide March 1193. Both reports
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b)

o

consistent with other documents that make up the claim. Where
there is an inconsistency between a medical history as recorded in
say a certificate, then the workers claim is scrutinised m ore closely.
Inconsistency is more likely to occur where there is difficulty in
completing forms and relating histories as in the case o’ some non-
English speaking workers. There is evidence that “migrant”
women, for example are more likely have their claim rejected than
English speaking women.49

Memorv and Credibili

A dispute about whether an accident occurred or how a lisease was
contracted may put special strains on the memory of a worker. The
forgetful worker may appear unreliable and sometimes untruthful.
A poor grasp of English may aggravate the problem. An employer
is seldom put to such a test. Insurers likewise are s:ldom in a
position of having to give evidence. The worke® must, in
conciliation and review (in some cases) be a witness an1 advocate.
On the other hand, the fact that there may have been n> witnesses
to an accident, gives the worker sole knowledze of the
circumstances. This power may be frustrating for the ir surer, who
has doubts about the workers credibility. It means that t1e worker’s
claim is either accepted on this point, or the insurer is put to the
expense, of possibly, fruitless investigations. In the end result,
restrictions on the style of questioning at conciliation énd review,
may prevent the kind of examination that is required that “puts the
worker to proof”.

Stress Claims

Stress claims, in particular, put enormous strain on tte personal
power of a worker. Consider the unrepresented worker in
conciliation, attempting to describe the onset of stress related
symptoms to an unsympathetic employer and cynical insurer. Add

49

highlight the difficulties for non-English speaking claimants in the workers
compensation system.
Id Claphametal p 6
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d)

to this, the complicating factors that attach to strass claims.50 The
Act requires the worker to show that the stress w s not consequent
upon some industrial relations issues, such as dismissal. Further,
consider the difficulties of an unrepresented worker, who, having
bought a stress claim, is faced with evidence from an employer that
the dismissal(or some other industrial matter) caused the stress
related condition. The worker must then attempt to marshal a case
that the employer had acted in a manner thai was harsh and
unreasonable. The task is daunting to say the least, and hard
enough for a worker who was not suffering symp toms of stress. It
may in fact require applications to be issued in an industrial
jurisdiction. Litigation is stressful. Conciliation tshilst aspiring to
informality, arguably makes the position of an unt epresented stress
claimant more confronting.

Women

Wade, Astor and Chinkin note that gender may also be a factor in
negotiations. Astor and Chinkin point to the fact that women are
not equal in Australian Society, citing the fact thai women are less
likely to hold positions of power than men, more ikely to be paid
less than men and have fewer financial resource:..51 Women are
less likely to be union members than men and the-efore less likely
to have access to an important source of support and advocacy.52
In addition women have different rates of incapacity (duration) and
tend to stay away from work longer, once injured, than men.33

The higher “duration “ rate for women suggests t1at women may
be more exposed to applications under sections 61,62 to reduce or

50

51

52

53

Like a number of states Western Australia has included provisicns in the Act that
preclude stress claims where the disability is shown to arise out of industrial
relations type issues, such as dismissal, redeployment, transfer :tc.
Astor, H. and Chinkin,C. (1992) Dispute Resolution in Australiz First Edition,
Butterworths, Sydney p109
Lee,J (1994) Women and Enterprise Bargaining: The corset of the: 1990’s Australian
Journal of Public Administration Vol 53(2) 189-200
White, C.B.(Ed) Sta th k ironment: ati juries and

i ia WorkSafe Western Austrzlia Perth, Western

Australia 1996 p25
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terminate payments, and may suffer more from doctor shopping.
The longer a worker is off work, the greater the like ihood the
employer will want to review the payment, and therefsre seek a
medical opinion. Astor and Chinkin properly caution against
seeing women as victims in all cases. Women however do, more
often, obtain part-time and casual employment than mea, and the
natural consequence of this is, that the provisions of the Act affect
some women more.severely.>¢ Weekly payments are ca culated as
for full time workers, so that, any improvement in the f tness of a
part-time or casual worker will put in peril their entire payment,
not simply a portion of the payment as in the case of full time
workers.55

On the other hand some workers will connect with a sense of
empowerment, having informed themselves beforehand of the rocess, by
contact with legal advisers, trade unions or other support grouss. These
will be workers who have good communication skills, persistence and
some patience with a sometimes lengthy process. A degree of inflexibility,
may in the short term be a source of power, where a challerge to the
worker’s payment is being made by an insurer. Galanter notes tt.e work of
Ross, who suggested that because one-off players do not anticipate
continued dealings with their opponents, they will “do their dz mnedest”
without fear of reprisals.’¢ In workers compensation cases, some
modification of this phenomena takes place, because in fact, there may be a
continuing relationship of sorts, between the insurer and th: worker.
This is because, a claim, once established has no limitation period on the
right to re-institute payments if they have been ceased. The rela: ionship is
only ended when the claim is settled, or where the worker has :xhausted
the payments prescribed by the Act.

54 Thomton, M. (1983) Job Segregation, Industrialisation and the Non-Disc rimination
Principle. The Journal of Industrial Relations March 38-50 and Owens,R (1993)
Women, ‘Atypical’: Work Relationships and the Law Melbourne Unive rsity Law
Review Vol 19 399-431. Both articles relate to the predominance of worr en in the
part-time and casual workforce.

55 This is the effect of the First Schedule of the Act, see in particular clauscs 12 13 and
14

56 Galanter above footnote 10 p99 in footnote 10
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Emploggrs /insurers

Some insurance claims officers may have significant personal power,
others may be as intimidated by the process as a work:r who is dealing
with the system for the first time. As noted, insurers are however not
under so much pressure. The onus of proving that a condition/injury is
compensable rests with the worker. Even if the proceedings are informal
and do not follow the adversary model, a claims officer can, in most
situations, take some comfort in the knowledge, tha' they will have
superior information and expertise and probably have re:eived some kind
of legal advise before going to conciliation. Insurers car and do institute
programs for in-house training in conciliation and reviev- procedures.57

3. CONCILIATION AND REVIEW OFFICERS AND THE EXERCISE
OF POWER

Mayer’s analysis assists in locating the various sources of power in
workers compensation disputes. Workers’ principally :ely on personal
attributes and nuisance power so as to frustrate insurer >fforts to review
payments. Such power, to a large extent will depend upon the level of
knowledge of the system that has been gained by the workar. If the worker
does not have access to advise and representation thz:re is a greater
possibility of the worker perceiving an imbalance of power. This much
appears to have been the finding of the Committee of the WorkCover
Review, which considered, among other things, the perceptions of
workers who had attended conciliation and review.58 The most
significant findings of the WorkCover Review, for the purposes of this
paper, were that almost half of the workers surveyed th ought that they
had been disadvantaged by not being represented. A majo: factor was that
workers thought that they had insufficient experience and knowledge of
the system and felt intimidated.

Wade and most other writers on this topic have made their analysis of
power, taking into account, not simply, that the parties may get legal
advice, but, that they may be legally represented at tte negotiations.

57 The writer has been involved in such training for the past three years.
58 1995 Review of Dispute Resolution. Dispute Resolution Review “ommittee,
Workers’ i Rehabilitati ommission of Wes ern Australia
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Under the Act three factors have some bearing on power issiies. First,
conciliation is mandated, that is, it is compulsory, regardless of ‘he kind of
dispute. Second, there are significant statutory limitation: on legal
representation. Third, costs and other sanctions that could be used by the
Conciliation and Review Officers have been removed or were never
present.

Taking Mayer, Wade and Galanters” analysis together, and apg lying it to
the workers compensation context under the Act, it is possible t> conclude
that workers may perceive an imbalance of power in the conci iation and
review process. This much seems to have been anticipated in the
Chapman report referred to above, and confirmed by the findings of the
WorkCover Review. The perception of power imbalance by the
Conciliation and Review Officer poses a dilemma. How best tc deal with
such a power imbalance?

Conciliation and Review Officers have some tools to assist wita a power
imbalance. So far as information is concerned, discovery and in:ipection of
relevant documents may assist. Adjournments to allow time t> consider
information and sometimes further requests for information from the
Conciliation and Review Officers may be appropriate. But v/hat next?
What if the parties have disparate expertise, presentation skills and
resources. Potentially this is common in workers compensatioa disputes
under the Act.

Acland places some emphasis on the educative power of media ors.>? The
educative power relates to the power of effecting change by helping the
parties grow into greater understanding, wisdom, maturity and
responsibility. In the context of conciliation it may relate to the process of
informing workers and insurers of how the process works. [t may go
further, where one party is not aware of their rights and er titlements
under the Act. Wade also takes up this point, noting however the role of
lawyers in the education process. Wade notes that clients of lav'yers, who
have been trained in mediation skills often arrive at mediation sessions
well prepared for the negotiation process.®0 Without the educative

59 Acland ,A F above footnote 8 p86
60 Wade, J.H. above footnote 9 p55
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assistance of lawyers, what are the options for Conciliction and Review
Officers?

Davies and Salem suggest that power imbalance can be dealt with.6!

Their work deals with interpersonal disputes. They suzgest that power

imbalances can be addressed by recognising a number o’ features. These

are summarised below;

1 The mediator should recognise that everyone has some power.

2 Mediation has empowering qualities, it allows for the exploration of
options, it recognises the need to express emotions it is impartial, it
is confidential, it reaches voluntary settlemen, it is an open

process.62

3 Mediation encourages to share knowledge.

4 Parties in mediation usually want to settle.

5 Mediators who are faced with a party with minimt m negotiating
skills should help that party identify their concerns.

6 The mediator can short circuit patterns of domination.

7 Accommodations for language can be made.

8 Young participants can be assisted, by giving them ‘he same
attention as adults.

9 Mediator should watch to see that no settlement tal:es place out of

fear.

10 Mediation should be conducted in the context that >ffers
information and support for both parties.

11 Mediators should not rush to settlement.

The differences between mediation and conciliation are worth recalling.
The compulsory nature of conciliation means that the process must
proceed, at least in part. Settlements are not always voluntary as the
Conciliation Officer may make an order for payments. the conciliation and

61 Davis A.M, and Salem,R.A,(1984) Dealing with power imbala ices in the
mediation of interpersonal disputes. Mediation Quarterly (6): 7-26

62 This aspect is analysed and deconstructed effectively by Cobb, 3 and Rifkin,]
(1991)Practice and Paradox: Deconstructing Neutrality in Med ation. Law and
Social Inquiry 35. they argue that neutrality is a function of rlietoric.
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review processes are not open. There is some pressure on Canciliation
Officers to settle claims.63

Davis and Salem however draw an important conclusion. They note that
there will be occasions when the mediation/negotiation process should
not proceed. These are occasions when the parties do not understand the
process, are unwilling to accept guidelines, when they lack the ability to
identify their claim/interests, when a party is so seriously dficient in
information that any agreement will not be based on informed consent.64
Wade suggests that a mediator has an ethical duty to end a mediation
when the above conditions exist. He, like Davis and Salem refers to
Folberg and Taylor who suggest that mediation should cease wh:n there is
a total disparity in financial sophistication, intellect and languag: skills.65

So, what is the position for the Conciliation Officer who discerns a power
imbalance in conciliation? On the above analysis there is a real prospect
that imbalances in information and expertise will exist, favcuring the
repeat player against the one-off player. Scutt writes with signifi:antly less
enthusiasm for alternative dispute resolution than do Davis ad Salem.
Scutt considers that the techniques of mediation and conciliation and
counselling are a means of privatising disputes, but more iniportantly
they hide the structural inequalities in society.

Scutt writes;

“The impetus to counselling and mediation approach was a perception
that he adversary system, the traditional Anglo-Australian system of
justice, was inappropriate for certain disputes........ Counselling,
conciliation and mediation were put forward as positive in cecreasing

63 This is controversial. The Conciliation Officers that the writer has spo <en with
indicate that they are careful to insure that settlements are not rushed. Trade
union officials and legal practitioners have anecdotally indicated that there is
some pressure on workers to finalise a matter. Certainly there is some g olitical
pressure to make conciliation the focus for as many claims as possible. £t the time
of writing there is a Bill before the Western Australian parliament to ainend the
Act so as to require the parties to use their “best efforts” to settle at con siliation.

64 Davis and Salem above footnote 58 p24

65 Wade J,H. above footnote 9 p57 Davis and Salem above footnote 61 p24. See also
Clarke, G and Davies, 1.(1992) Mediation-When is it not an appropriate

dispute resolution process? Australian Journal of Dispute Resolution May" 70-81
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conflict; of settling dispute without conflict; lessening time taken in
dispute resolution; and keeping down the costs of justice. “66

Scutt considers that “privatisation” by which she inclides the process
whereby disputes are resolved in private (such as conciliation under the
Act) are detrimental to the interests of the disadvantaged, in that it shuts
off from view the very nature of the inequality from which the individual
suffers. Scutt believes that the implication that dispites can best be
resolved by mediation, conciliation, and counselling ignores the power
differentials and inequality. She suggests that the idea that the problems
of the adversary system (identified above as costs, dela’r and formalism)
and traditional justice can be resolved by the establishm2ant of alternative
system, hides from view the fact that, despite criticisms of the adversarial
system, positive aspects exist which should not be removed from the
disadvantaged groups.67 These positive aspects incliide, the right to
representation, and the effects that publicised cases can l.ave on changing
employer behaviour (she gives examples of discrimination cases). For
Scutt reducing openness (and perhaps accountability) poses a threat to
justice.

4. CONCLUSION

The workers compensation dispute resolution system uncer the Act places
considerable emphasis on the settlement of disputes by conciliation. A
part of the conciliation process is negotiation. Conciliation is not a public
process. The public cannot attend to view the process, nor can members of
the public obtain details of the outcomes. Decisions maie at conciliation
are not reported. Workers in the system perceive themselves to be at a
disadvantage, because they do not have the knowledge and information to
deal with a claim. Repeat players have greater resources, knowledge and
expertise. Workers, denied legal representation perceive an imbalance.

Writers who have examined the sources of power ir. mediation and
negotiation, stress that these informal “privatised” me:hods of dispute

66  Scutt,JA. (1988)The Privatisation of Justice Women’s Studies [ iternational
Forum (11)5 pp 504.
67 Id p517.
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resolution should not be proceeded with where power imbalances in
information and expertise are patent. On all the evidence, :ny power
imbalance in the conciliation process most often relates to the inequality
of information and expertise. If we accept the cautions of Wade, Davis and
Salem and others, conciliation, especially without legal representation,
and away from public scrutiny is arguably an inappropriate means of
resolving some workers compensation disputes, where such power
inequality exists. Further if we accept that, as Wade suggests, lavryers have
an educative role in the system, then the right to representation can be
counted as one of those features which Scutt would identify as worthy of
retention in a dispute resolution system.

Limitations on legal representation, which were instituted in order to
focus on reduction of costs and speeding up the dispute resolutiom process,
may have aggravated the power imbalances inherent in th: workers
compensation arena. The WorkCover Review of the operations of the
dispute resolution system carried out in 1995 alerts us to the fact that the
issue of legal representation in conciliation is a complex one, which
should not be determined solely on the basis of cost and sp:ed in the
resolution of compensation claims. Regard should also be lad to the
effects on the parties perceptions of the fairness of the syster:, and the
question of whether in the circumstances, conciliation of all conipensation
claims is appropriate.
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