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I. INTRODUCTION
The health and safety of employees is of paramount importance in a workplace. Bullying in the
workplace can create an unsafe, hostile, and threatening working environment that can have a
profound effect on the health and safety of employees. Although there is no single definition of
workplace bullying, most definitions, whether academic or statutory or arising from developments in
case law, state that workplace bullying is "persistent" and "repeated" behavior and that there is
generally an imbalance of power between the target of bullying and the bully. Namie and
Namie,(FN1) for instance, describe bullying at work as the "repeated, health-harming mistreatment
of a person by one or more workers that takes the form of verbal abuse; conduct or behaviors that
are threatening, intimidating, or humiliating; sabotage that prevents work form being done; or some
combination of the three." Well documented examples of workplace bullying include: abusive and
offensive language; intimidation; unreasonable excessive criticism; threatening to withhold
promotion or some other benefit; imposing undue pressure and unreasonable workloads;
undermining a person's work performance; withholding information; initiation and pranks; physical
abuse and threats; spreading malicious rumors and gossip about a person; and ostracizing a
person.(FN2) Cyber bullying--via email, text messaging, and the Internet--is also a more recent
phenomenon in the workplace. Such workplace bullying may have serious health and psychological
costs for the victims that ultimately impact the employer. In addition to the more obvious physical
consequences, bullying often has far more serious and lifelong psychological consequences for the
victims such as anxiety, fear, depression, panic attacks, low self-esteem, and suicidal tendencies.
Often these symptoms of serious psychological harm render a person unfit for work leading to
absenteeism, reduced productivity, and stress claims.(FN3)
In Australia workplace bullying is increasingly recognized as a workplace risk that cannot be
ignored because of the serious financial and legal implication for employers. The Australian Human
Rights Commission has estimated that the annual financial cost of workplace bullying in Australia is
between AU$6 billion and AU$36 billion when hidden and lost opportunity costs are
considered.(FN4) Consistent with this estimate, a 2003 study by Griffith University, Queensland,
estimates that workplace bullying could cost businesses in Australia AU$13 billion a year. This
estimate was calculated by including costs such as absenteeism, labor turnover, loss of productivity,
and legal costs.(FN5) The Victorian WorkCover Authority estimates that bullying costs businesses
more than AU$57 million a year in the state of Victoria alone.(FN6) There is also the potential cost to
the reputation of a business through negative publicity and loss of confidence in the business.
Moreover, the cost of litigation and compensation claims may be substantial and likely to receive
considerable media attention thereby impacting on business reputation.(FN7)

Although Australia does not have specific laws that deal with workplace bullying, certain systems
of protection are incorporated under several different areas of the law including occupational health
and safety, workers' compensation, equal opportunity, and industrial relations. In particular, a
number of recent superior court decisions have recognized bullying as a workplace risk and have
confirmed that the failure to prevent bullying in the workplace is actionable under common law.
The purpose of this article is to provide an overview of the legal framework to prevent and redress
workplace bullying. Accordingly, this article will review the Australian laws in relation to
occupational health and safety, workers' compensation, industrial law, and antidiscrimination laws
as well as tort and contract law insofar as they address the issue of bullying. This review indicates
that workers have a range of options when pursuing an action against an employer for bullying. The
ultimate choice of remedy will depend on a number of factors including the standard of proof
required to establish the claim, and the statutory limitations that limit or exclude access to certain
claim options or that limit the amount of compensation or damages available.

II. THE AUSTRALIAN LEGAL FRAMEWORK FOR WORKPLACE BULLYING
In Australia there is no one specific statute that deals with workplace bullying; however, action
may be taken in relation to bullying under legislation covering occupational health and safety,
workers' compensation, equal opportunity, and industrial relations. This section of the article
considers the range of laws under which employees may seek a remedy against coworkers and
employers who may be held liable for workplace bullying. As Australia is a federation with nine
jurisdictions, Commonwealth, state, and territory legislation may apply. Each state and territory has
enacted laws regulating workplace health and safety, workers' compensation, discrimination, and
industrial relations. Each state and territory has also established various statutory regulatory bodies
to manage the laws and regulations.

A. BULLYING AND WORKPLACE HEALTH AND SAFETY LAWS
All Australian jurisdictions(FN8) have workplace occupational health and safety laws and
regulations that aim to create a safe work environment. Workplace bullying falls within the ambit of
this legislation. Bullying is viewed as a risk to workplace health and safety and both employers and
employees may be prosecuted for bullying behavior or for failing to take steps to address workplace
bullying. In general, workplace health and safety legislation and regulations seek to promote the
safety and health of persons at work and aim to reduce, eliminate, and control the risks or hazards
to which persons at work are exposed. In all jurisdictions, employers have a general duty to provide
a healthy and safe working environment(FN9) and must, "so far as is reasonably practicable,"(FN10)
provide and maintain a working environment in which the employees are not exposed to risks or
hazards. Employers must take reasonable and practical steps to identify, reduce, eliminate, and
control risks and hazards. Employees also have a responsibility to look after their own safety and not
to engage in conduct that poses a risk to the health and safety of other persons in the workplace.
Generally, an employee must take reasonable care to ensure his or her own safety and health at
work and to avoid adversely affecting the safety or health of any other person through any act or

omission at work. (FN11) Workplace health and safety is ensured when persons are free from risk of
death, injury, or illness created by any workplace, relevant workplace area, work activities, or plant
or substances for use at a relevant place.(FN12)
Although workplace health and safety legislation covers workplace bullying, the concept of
bullying is neither defined nor explicitly referred to in the legislation or regulations, other than in
South Australia. The Occupational Health, Safety and Welfare Act 1986 (SA), is the only workplace
health and safety statute that specifically describes bullying, including what is not bullying behavior.
Section 55A(1) of the Occupational Health, Safety and Welfare Act 1986 (SA) as amended defines
workplace bullying as: "[a]ny behaviour that is repeated, systematic and directed towards an
employee or group of employees that a reasonable person, having regard to the circumstances,
would expect to victimise, humiliate, undermine or threaten and which creates a risk to health and
safety." This is qualified by section 55A(2) of the Occupational Health, Safety and Welfare Act 1986
(SA), which expressly states that bullying behavior does not include:
* reasonable action taken in a reasonable manner by an employer to transfer, demote, discipline,
counsel, retrench, or dismiss an employee;
* a decision by an employer, based on reasonable grounds, not to award or provide a promotion,
transfer, or benefit in connection with an employee's employment;
* reasonable administrative action taken in a reasonable manner by an employer in connection
with an employee's employment; or,
* reasonable action taken in a reasonable manner under an Act.
Although the legislation in other states and territories do not specifically mention bullying, they do
provide codes of conduct or guidance notes that clearly acknowledge the seriousness of bullying and
importance of dealing with workplace bullying in a purposeful and strategic manner. Western
Australia and Queensland, for example, have developed codes of practices relating to workplace
bullying that incorporate definitions of bullying similar to the South Australian provision. The
Western Australia code of practice defines workplace bullying as "repeated, unreasonable behaviour
directed towards a worker or group of workers at a workplace, which creates a risk to health and
safety."(FN13) The Queensland code of practice uses the term "workplace harassment" rather than
bullying, which is described as
repeated behaviour, other than behaviour amounting to sexual harassment, by a person, including
the person's employer or a coworker or group of co-workers of the person that: (a) is unwelcome
and unsolicited; (b) the person considers to be offensive, intimidating, humiliating or threatening, (c)
a reasonable person would consider to be offensive, humiliating, intimidating or threatening.(FN14)
These codes of practices provide practical guidelines and information on matters such as what
constitutes bullying, recognizing bullying behavior, developing intervention strategies, risk
management, and developing bullying policies and procedures.
In addition to the more formal codes of practice, the various workplace safety regulatory bodies
provide guidance notes for employers and employees on what bullying is, how to report bullying,
and how to manage bullying in the workplace. The guidance notes all provide similar definitions on

workplace bullying.(FN15) The Tasmanian guide does not include a definition per se, but explains
that if "behaviour goes beyond a one off-disagreement, if it increases in intensity and becomes
offensive or harmful to someone it becomes bullying" and that this is a workplace health and safety
risk.(FN16) Common to all the definitions is that workplace bullying is (a) repeated behavior, (b)
unreasonable behavior, and (c) creates a risk to health and safety. The ACT guidance note states that
the term "repeated behavior" refers to the "nature of the behaviour, not the specific form of the
behaviour" and that repeated unreasonable behavior may be a "pattern of diverse incidents, often
escalating over time, e.g., verbal abuse on one occasion, personal property intentionally damaged on
another occasion, and subsequently being unreasonably threatened with the sack."(FN17) Behavior
that is unreasonable or inappropriate behavior may be any behavior that has the potential to harm
or offend someone and should be assessed for its risk to health and safety. Risk includes the risk of
harm to one's physical, emotional, and psychological heath.
All jurisdictions make provision for the appointment of occupational health and safety inspectors
and workplace safety committees.(FN18) Employees may report bullying behavior to and seek the
assistance from workplace health and safety representatives and workplace inspectors. Workplace
inspectors have an important role to play in investigating and resolving complaints about bullying as
part of their duties and functions.(FN19) The South Australian legislation is the only legislation that
explicitly legislates that if an inspector receives a complaint from an employee that he or she is being
bullied or abused at work the inspector may take reasonable steps to resolve the matter between
the parties. Further, if the matter remains unresolved the inspector may refer the matter to the
Industrial Commission for conciliation or mediation, following investigation and consultation.(FN20)
Queensland, however, has taken the lead in appointing occupational health and safety inspectors to
specifically deal with bullying and harassment, and providing education and training programs to
deal with bullying and other psychosocial issues in the workplace.(FN21)
Although there are few workplace bullying prosecutions under workplace health and safety laws in
Australia, the following cases nonetheless demonstrate the consequences and costs of workplace
bullying under occupational health and safety laws.(FN22) Detailed facts of the cases are worth
providing as the stories of the victims of bullying go to highlight the serious nature and
consequences of bullying when employers fail to take steps to stop the bullying.
In the most recent case, a Melbourne cafe owner was fined AU $220,000 under Victoria's Heath
and Safety Act 2004 for failing to provide a safe work environment after an employee waitress
committed suicide in 2006 because of workplace bullying. The bullying was described as "persistent
and vicious" and included the employee being spat on and regularly called hurtful names. The
magistrate reportedly described the atmosphere in the cafe as poisonous. The coworkers who
carried out the bullying were individually fined between AU $10,000 and $45,000.(FN23) The
following cases also highlight the serious nature of workplace bullying and the application of
workplace health and safety laws. In 2008, Macedon Ranges Shire Council entered into enforceable
undertakings (that is, a legal agreement whereby a person or organization agrees to undertake
certain activities to improve health and safety of employees) with WorkSafe Victoria after the
Australia Industrial Relations Commission had found a bullied employee was unfairly dismissed for
raising health and safety issues.(FN24) The undertakings required the shire to engage a consultant to
train employees in indentifying workplace bullying, conduct refresher training every two years,
increase the profile of in-house OHS representatives, publish an article in a industry magazine

outlining its failings and focusing on lessons learned from recent incidents of bullying, and publish
results of its OHS performance in its annual report.(FN25) This case in particular evidences the
interaction between OHS laws and industrial laws that will be discussed below.
In 1999 a motor dealership Victoria was fined AU $45,000 following ongoing incidents of bullying
involving an apprentice, and in another case a motor vehicle repair business was fined AU $15,000
after three employees were subjected to months of continual verbal and physical abuse by two
supervisors.(FN26) Similarly, in 2000 a panel beater was fined AU $25,000 for failing to provide
adequate supervision and a safe work environment after an apprentice was subjected to months of
verbal and physical abuse by employees. The directors were personally fined AU $5,000 and AU
$8,000.(FN27)
In Maddaford v. Colemen(FN28) a New South Wales company was fined when a sixteen-year-old
laborer was bullied in the first case of its kind to come before the New South Wales courts. The
target was subjected to physical and psychological abuse that was demeaning and humiliating, and
potentially very dangerous. In one particularly serious incident, he was wrapped from his neck to his
feet in plastic wrap using a manual plastic wrapping machine. He was then placed on his back on a
mobile work trolley, and secured to the trolley with more plastic wrap and spun around. The
ongoing abuse resulted in the employee abandoning his employment shortly after this incident. The
employer was fined AU $24,000 when prosecuted under occupational health and safety laws.
Importantly, the prosecution proceeded with an appeal against the sentencing of the directors of
the employer company.(FN29) The two directors, one of whom was in the factory at the time of the
incident, were originally fined nominal sums of AU $1,000, but on appeal this was raised to AU
$9,000 and AU $12,000.(FN30)
In WorkSafe Victoria v. Ballarat Radio Pty. Limited ("Ballarat")(FN31) a worker at the Ballarat Radio
station in Victoria had been verbally abused by a radio announcer, who had also subjected fellow
employees to verbal abuse and threats of violence while at work on over ten occasions in 2002 and
2003. He had also physically assaulted a colleague. The Magistrate hearing the complaint said the
"explosive manner" of the coworker in dealing with other employees was "completely
inappropriate." He noted that the incidents of bullying were serious, repetitive, and extended over a
period of time. The radio announcer was convicted and fined AU $10,000 for intimidating coworkers
and for failing to take care of the health and safety of others in the workplace. The broadcasting
company was subsequently fined AU $25,000 for failing to provide a safe workplace, and AU $25,000
for failing to provide instruction, training, and supervision in relation to bullying. The company was
also ordered to pay costs of AU $5,000.
The case of Carlile v Council of the Shire of Kilkavin and Brietkreutz,(FN32) a matter that was heard
in the District Court in Queensland demonstrates the duty of employers to provide adequate
information and training to address workplace bullying. The plaintiff issued proceedings against the
defendant employer and his supervisor alleging a breach of contract of employment and a breach of
the statutory duty of care that arose from section 9 of the Work Place Health and Safety Act 1989
(Qld), which provided inter alia that it was an offence for an employer to "fail to ensure the health
and safety at work of all his employees, save where it is practicable to do so." The duty under section
9 extended to providing employees with such information, instruction, training, and supervision as
was necessary to enable employees to perform their work safely. The plaintiff was employed by the

defendant council as a laborer and roller-driver from 1988 until 1991 when he suffered a nervous
breakdown. He was aged forty-nine years. It was found that the breakdown was due to supervision
by the supervisor, and that the employer was vicariously liable for the actions of this supervisor.
During the course of his employment, the plaintiff was subjected to a range of harassing and
humiliating behaviors. He was abused and given menial tasks, and on occasions he was required to
perform quite dangerous and seemingly unnecessary tasks. The bullied employee informed the
council of the behavior of his supervisor in October and November 1989 and again in April and May
of 1991. Dodds, J. held that, but for the behavior of the supervisor, the plaintiff would not have had
a nervous breakdown and this was compounded by the apparent apathy of the council. He held that
the council had been in breach of its statutory duty. In particular, Dodds, J. noted that the council did
not have any system for recording this form of dispute and provided little training or supervision for
supervisors in this regard. Employees should have been provided with some process that allowed
them to air their concerns in a respectful environment. Employees should also be given notice of
such a system. The failure to provide these safety nets had led to the plaintiff's injuries. The
importance of this case is that it highlights how OHS laws can be used to ground an action for
damages against an employer. In Carlile the effect of finding a breach of OHS laws that gave rise to
the plaintiff's injuries was an award in the plaintiffs favor rather than simply a penalty imposed upon
the employer as in the cases discussed above.
Workplace health and safety laws provide the legal framework for establishing safe work
environments and ensuring appropriate policies, practices, and procedures are in place to protect
employees from physical and psychological harm. In all Australian jurisdictions whether or not
bullying is explicitly provided for in legislation, workplace bullying and a failure to take reasonable
steps to address bullying and make a workplace safe may constitute a breach of workplace health
and safety laws and result in penalties involving the possibility of substantial fines as evidenced by
the prosecutions mentioned above. However, from the overview of the occupational health and
safety regulatory framework for dealing with bullying it is evident that, although bullying is
recognized and accepted as serious risk to workplace health and safety and has legal consequences,
only one state, namely South Australia, has given legal weight to bullying by specifically including it
in the legislation. The codes of practice of Western Australia and Queensland provide a more formal
approach to dealing with bullying but for the most part the array of guidance notes and information
brochures are not mandatory and are not an "expression of the law"; at best they are a
recommendation on how to deal with bullying. The proposed Model Work Health and Safety
Bill(FN33) does not make specific mention of bullying either but physical and psychological bullying
would fall within the definition of a "hazard," which is defined as "a situation or thing (including an
intrinsic property of a thing) that has the potential to cause injury, illness or death of a
person."(FN34)
In all of the cases cited the bullying behavior was severe and persistent, and caused physical
and/or psychological harm to the plaintiffs. Moreover, the employers were aware of the bullying and
had failed to take appropriate steps to create a safe environment as contemplated by legislation.
From the cases discussed, it is also evident that the courts will take workplace bullying seriously and
will not hesitate in imposing substantial fines against employers and employees who engaged in
bullying behavior. As stated in the Maddaford case, the Court noted that issues of violence and
bullying in the workplace require sober and serious consideration. It is imperative, in our view, that
the jurisprudence of this Court is unambiguous in its condemnation of such conduct.... Further, it

must be made abundantly clear that safeguarding health and safety in the workplace extends to
protecting employees from bullying and violence from other employees.(FN35)
To this end, the cases have drawn attention to the importance of having bullying policies and
procedures that are acted upon, and to provide appropriate and adequate supervision and training
to employees on the nature and consequences of workplace bullying. The implications of these
decisions are that if employers fail to implement appropriate policies and do take positive steps to
address bullying behavior, they are likely to face prosecution under occupational health and safety
legislation for failing to provide a safe workplace.
While a breach of health and safety laws might punish the employer, it does not generally
compensate the employee, save as in the case of Carlile noted above where an action is grounded in
a breach of statutory duty. Victims of bullying may pursue other remedies, however.

B. WORKERS' COMPENSATION FOR BULLYING
In Australia, a worker who suffers an injury or disease as a result of workplace bullying may submit
a claim for workers' compensation.(FN36) However, in all jurisdictions the right to claim workers'
compensation is subject to a number of qualifications.(FN37) The Western Australian approach is
typical of the formula adopted nationally. In Western Australia, an "injury" is defined as:
(a) a personal injury by accident arising out of or in the course of the employment, or while the
worker is acting under the employer's instructions;
(b) a disease because of which an injury occurs under section 32 or 33;
(c) a disease contracted to which the employment was a contributing factor and contributed to a
significant degree;
(d) the recurrence, aggravation, or acceleration of any preexisting disease where the employment
was a contributing factor to that recurrence, aggravation, or acceleration and contributed to a
significant degree; or,
(e) a loss of function that occurs in certain circumstances.(FN38)
It is noteworthy that the inclusion of the reference to disease allows claims for both specific
physiological trauma as in paragraph (a) and gradual onset, as the definition of "disease" includes
"any physical or mental ailment, disorder, defect, or morbid condition whether of sudden or gradual
development."(FN39) Diseases that arise from workplace stress are compensable where they satisfy
all other criteria. Stress is not defined in the workers' compensation legislation. It may be a cause or
in some other way give rise to an injury or disease. It is not a disease in itself although stress is
commonly referred to as a sickness. Properly understood, stressful workplace situations may give
rise to a range of recognized medical conditions that in turn fall within the statutory definition of
injury by accident or work related disease. It follows that bullying may be one of the stressors that
gives rise to a recognized disease or injury such as depression and anxiety disorders. It also follows
that bullying in and of itself does not have to be proven in order to claim workers' compensation,
but injuries and stress-related diseases suffered as a result of workplace bullying are compensable,

provided they are not subject to the exclusions discussed in more detail below. Claims for workers'
compensation that feature bullying are worthy of comment for two key reasons. First, such claims
are often a forerunner to common law claims for negligence, because as will be described below,
most Australian jurisdictions retain the rights of workers to sue their employer at common law for
negligence. Thus there is often a forensic link between the workers' compensation claim and the
subsequent negligence action. Second, bullying issues are often linked with the so-called
management/industrial relations exclusions noted below.
The exclusionary provisions alluded to above are often referred to as the industrial relations
exclusions or management exclusions. For example, in Western Australia an injury does not include a
disease caused by stress if the stress arises from a worker's dismissal, retrenchment, demotion,
discipline, transfer, or redeployment; or from the worker not being promoted, reclassified,
transferred, granted a leave of absence, or any other benefit in relation to the employment; or from
a worker's expectation in relation to one of these matters, unless the employers' actions in relation
to these matters are unreasonable and harsh.(FN40) This formula is basically mirrored in all other
jurisdictions; however, in some jurisdictions, particularly Queensland and the Commonwealth, the
exclusions are broader and include staff performance appraisal as an exclusionary provision. In
addition, some jurisdictions refer to reasonable administrative action or reasonable management
action as grounds for a defense against a stress related claim. It has been noted above that the
South Australian occupational health and safety legislation draws on these exclusions as a means of
differentiating between bullying and reasonable management actions.
Under the Commonwealth and Queensland workers' compensation legislation, the application of
the management action defense noted above is of considerable significance in relation to
harassment and bullying claims. In these two jurisdictions the courts have interpreted the
management action defense broadly so that where the employer is able to show the presence of
reasonable management action as a significant stressor, the worker's claim is excluded even if the
worker is able to point to other work-related stressors, and even if those other stressors are
significant. Q-Comp v. Education Queensland(FN41) held that it is no longer possible to accept an
injury as compensable in Queensland if it is caused by multiple stressors where at least one or some
of those stressors are through reasonable managerial action. Once an injury is in any way touched by
reasonable management action then, by reason of section 32(5) of the Workers Compensation and
Rehabilitation Act 2003 (Qld), it is not compensable. It follows that, in Queensland, mixed etiology
claims arguably cannot be sustained under these provisions where one of the causative factors
relates to reasonable management action. Likewise under the Safety, Rehabilitation and
Compensation Act 1988 (Cth), sections 4 and 14 have been held in Hart v. Comcare ("Hart")(FN42)
and Wiegand v. Comcare (No 2) ("Wiegand")(FN43) to preclude any claim where injury results and
reasonable management action is one of the stressors, even in a multi-causal claim.(FN44) It follows
that in Queensland and the Commonwealth, under the current workers' compensation provisions, it
is possible for a worker suffering stress related illness through bullying of a coworker to be
disentitled to compensation if that stressor coexists with stress arising from a reasonable
management action. This might occur, for example, where the management action is to transfer the
worker to another workplace consequent upon allegations of harassment and the transfer itself
gives rise to stress. However, these technical difficulties may be overcome when the facts of the case
are closely examined.

An example of how these matters overlap appears from the case of Millichamp v. Comcare(FN45)
where the applicant was an employee of the Australian Taxation Office and was subjected to a range
of bullying behaviors that gave rise to an adjustment disorder. The employer attempted to invoke
statutory defenses (in this case that a transfer of work caused the workers condition) so as to
exclude the applicant's claim. The Administrative Appeals Tribunal found that the employer's
attempt to exclude the claim depended upon a finding that a change in the applicant's work patterns
resulted in an adjustment disorder. On the evidence the Tribunal was unable to make this finding
hold--that the applicant's unfair treatment and harassment had been the cause of her disability.
Where harassment is established as a stressor, in most circumstances this will be indicative of
unreasonable management action, either because the employer has been implicated directly or
indirectly through failing to take action to prevent harassment.(FN46) Such was the case in Fairley v.
Q-Comp(FN47) where the employer's defense of reasonable management action as a material
stressor failed because Swan, D.P. held that the worker's supervisor was "controlling, aggressive,
domineering and confronting" and consequently had acted unreasonably. Clearly this worker had
been bullied and as the stress related condition arose from this action she had a compensable claim.
The Nikolich case discussed below illustrates that failure to properly investigate an allegation may in
itself give rise to psychological harm where it does not proceed with fairness and alacrity, and may
also result in an award of workers' compensation where no exclusions apply.(FN48)
It is notable that with an increase in claims alleged to result from bullying, workers' compensation
tribunals, and in particular the Commonwealth Administrative Appeals Tribunal (which deals with
large numbers of Commonwealth stress claims), are particularly attuned to work-related stress
matters arising from bullying. So much so that they have not been timid in declining to award
compensation where the applicant worker appears to be the bully rather the bullied. In Bauduccio v.
Comcare(FN49) for instance, a tribunal declined to award the applicant compensation for an
adjustment disorder and in turn noted that:
More significantly the problem arose from a perceived failure to have his opinions sought and
accepted, to spend time on his work in excess of that considered reasonable by his supervisors, to
perform his tasks in a manner which he considered correct and not necessarily according to the
established system and to be treated politely with his own loud outbursts accepted and ignored.
Collectively, I am satisfied that it was not a matter of Mr Bauduccio seeking to be treated the same
as everybody else but seeking special benefits for himself not available to others. As such, the
psychological condition of Mr Bauduccio was not an injury within the meaning of the Act.(FN50)
What these cases suggest is that, in the first instance, workers who are subject to workplace
bullying probably have valid workers' compensation claims because bullying is a recognized stressor
and will only be excluded from claiming if the reasonable management action/industrial relations
defense can be made out.
Finally, to deal with the issue of physical injuries as workers' compensation claims, in Australia
claims for assault in the workplace have been consistently recognized where the cause of the
dispute giving rise to the assault is work related. In some severe cases, bullying and harassment may
involve frank physical assault. A number of factors need to be taken into account. First, the nature of
the assault, that is, how it occurred. Second, if there was an argument or disagreement preceding
the assault, what was the substance of that argument and its relationship with the employment?

Third, whether the assault occurred with or without any warning being given to the injured person.
The early case of South Maitland Railways Pty. Limited v. James ("James")(FN51) provides some
guidance. In that case Williams, J. noted:
It would not be in the course of the employment for workers to discuss their private affairs or
ventilate their private quarrels in their employer's time; but it must often be necessary for workmen
in the course of their employment to discuss some matter relating to their work. A discussion
between Hindle and James in order to ascertain whether Hindle was making charges that James was
a favourite with the management who had been given work which he was incompetent to do would
be a conversation which the commission could reasonably find was incidental to James' employment
and not to his private affairs.(FN52)
Thus the substance of the disagreement that led to an assault in the James case was clearly
relevant and work related and accordingly the injuries that arose from the assault were
compensable. In the later case of Weston v. Great Boulder Gold Mines Limited ("Weston")(FN53) the
High Court held that a worker was entitled to compensation even though the subject of the
disagreement between the workers giving rise to the assault involved issues entirely unconnected
with the injured worker's employment. However, the worker was actively engaged in performing his
duties at the time of the unexpected assault upon him by another worker. In essence, Weston shows
there is no difference between an assault that occurs unexpectedly, and any other work accident. It
follows that bullying claims might also arise out of assaults at work either because the worker has
been assaulted in an unprovoked manner or was engaged in a dispute that was work related. It also
follows that the above cases establish that a worker may have a claim for compensation where
injury arises from witnessing an assault or indeed being threatened with an assault because such
incidents could give rise to the kind of sudden physiological change as required by Australian case
law to establish an injury by accident.(FN54) For example, in a New South Wales decision, the Court
of Appeal in Davis v. Mobil Oil Australia Limited ("Davis")(FN55) held that a worker who suffered an
emotional state and who could no longer cope as a consequence of an altercation between himself
and his supervisor was found to be entitled to compensation. The court made no comment as to
whether the emotional state was a disease or a personal injury. The Court of Appeal seems to have
been preoccupied with the additional question of whether or not the altercation was in the course
of the employment. Following the decision of Tarry v. Warringah(FN56) the New South Wales Court
of Appeal found that the injury had arisen in the course of the employment, notwithstanding that
the altercation that had precipitated the emotional state had occurred because the worker had
chosen not to follow the supervisor's direction not to accede to a union directive. On the facts it was
significant that there had been, at the time of the altercation, some talk of violence but no actual
violence took place. The result in the Davis case supports the comments above in relation to
compensable assaults that claims can arise not simply through a frank assault but through the threat
of assault or apprehensions of violence. Of course it is open to an employer to dismiss a worker who
engages in violence in the workplace, provided the employer takes into account the totality of the
circumstances, in particular whether one or other of the participants was subjected to any form of
provocation and whether the violence employed was proportionate to any attack.(FN57) It seems
beyond doubt that bullying by a coworker will also exist where the behavior does not involve actual
physical assault but involves frequent impolite exchanges, alteration of a work environment without
notice, undermining behaviors, and embarrassing the worker in front of colleagues.(FN58)

One final forensic issue arising from workers' compensation matters relates to the issue of weekly
payments. In all Australian jurisdictions workers' compensation payments involve some form of
"step down" whereby the income support is reduced after a prescribed time. The reduction of
payments may take place at thirteen, twenty-six, or thirty-nine weeks depending on the relevant
provisions, and the fall in wages may vary from 15% to 35%. In the unusual case of Gersten v. Cape
York Land Council Aboriginal Corporation ("Gersten"),(FN59) the applicant was a lawyer engaged by
the respondent. He was in receipt of workers' compensation for a stress related claim following
verbal abuse and assault by the executive director of the respondent. After a statutory period of
payments under the Queensland scheme his wages were reduced by approximately 35% and he
applied to the Queensland Industrial Commission for a declaration that his contract of employment
was unfair because it did not compensate him for the significant wage loss while he was in receipt of
workers' compensation. Commissioner Fisher held that there was a direct link between the applicant
worker's absence and his employer's behavior and that the contract should be varied to take
account of the shortfall in wages suffered as a consequence of his employer's conduct. In most
cases, shortfalls of this kind are sought to be recovered through a common law action for negligence
where the loss of earnings can be part of any damages claim. Gersten suggests an alternative avenue
may be open for a limited class of workers to pursue a claim of this kind against an employer in the
industrial arena. Such a course of action may be more attractive where employer's negligence is not
in issue or the assailant is likely to be a "man of straw."

C. BULLYING AND THE TORT OF NEGLIGENCE
In addition to statutory mechanisms for preventing and remedying workplace bullying, Australian
courts have recognized liability under the tort of negligence for physical and psychological injury,
and have been willing to award substantial damages for a breach of duty of care where it involves
bullying behaviors. Consistent with other common law jurisdictions, the Australian common law
provides that the employer has a duty of care to provide a safe work environment for its employees.
Failure to provide a safe work environment may give rise to an action for damages by an employee,
who must establish that they have suffered an injury consequent upon the employer's breach of
duty of care. Physical or psychological injury suffered by the victim of bullying may give rise to
damages where it can be shown that the harm suffered was the foreseeable consequence of the
employer's lack of care. An employer can also be held vicariously liable for the actions of its
employees where those employees have caused harm to others while those employees are acting in
the course of their employment or within the scope of employment, as evidenced in the case that
follows.
Although there are few Australian examples recorded of claims specifically nominating workplace
bullying as the source of harm, the decision in Naidu v. Group 4 Securitas Pty. Limited and Anor
("Naidu")(FN60) highlights the gravity of workplace bullying and the consequences for an employer
in breach of a duty of care. In this case the plaintiff brought an action at common law to recover
damages for psychological injuries arising out of severe workplace bullying. Mr. Naidu was employed
as a security guard with Group 4 Securitas Pty. Limited who provided security services to Nationwide
News Limited. Mr. Naidu brought his action against Group 4 as his employer and also Nationwide
News who contracted services from Group 4 and also negotiated with Group 4 to place him under

the direct supervision of Chaloner, an employee of Nationwide News. The evidence at trial showed
that Chaloner subjected Mr. Naidu to a continual barrage of harassment, racial and sexual abuse,
humiliation, unreasonable workloads and pressure, threats of violence, and financial harm that
resulted in Mr. Naidu sustaining post-traumatic stress disorder and major depression.(FN61) The
New South Wales Supreme Court found that Nationwide News, who had effective control over Mr.
Naidu's workplace safety, owed Mr. Naidu a duty of care to exercise reasonable care for his safety,
including the provision of a safe place of work and a safe system of work. Nationwide News, as the
employer of Chaloner, failed in its duty to prevent Chaloner from subjecting Mr. Naidu to harm and
was consequently held vicariously liable for the negligence and reckless behavior of the supervisor,
which despite the excessive use of authority fell within the scope of his employment.(FN62) Adams,
J. held that it "was reasonably foreseeable that such illness might well result from the infliction of
that conduct upon the plaintiff."(FN63) He concluded that "so extreme was [the supervisor's]
behaviour that he well knew, or would have known had he reflected as a reasonable man should
have, that prolonged misconduct of the kind he exhibited towards the plaintiff could reasonably be
expected to expose him to the real risk of such psychological injury."(FN64) Adams, J. further
concluded that "the conduct as a whole indeed resulted in injury of a psychological kind, giving rise
to perceptible psychiatric illness and that a substantial cause was internal--that is to say, workplace
related."(FN65) The court awarded damages against Nationwide News for the sum of AU
$1,946,189.40 and AU $150,000 in exemplary damages because the employer was aware of the
bullying and did not do anything to restrain Chaloner.(FN66) In Australia, exemplary damages are
awarded where there is evidence that the breach of duty of care is accompanied by very serious and
reckless behavior. Adams, J. in making such an award held that "in light of his senior position, and
the unremitting abuse of the plaintiff occurred when he acted on behalf of the employer, I consider
that it follows that [Nationwide] News must be accountable also for the payment of such
damages."(FN67) The Naidu case involved bullying as manifested by non-physical forms of
violence.(FN68)
Another example of this form of bullying arose in New South Wales v. Jeffery & Ors.(FN69) Jeffery
was a police officer subjected to bullying by his supervising sergeant. The New South Wales Court of
Appeal held the employer was liable for the bullying behavior of a police sergeant toward an officer.
The sergeant "regularly found fault with the plaintiff's work where it was inappropriate to do so. He
engaged in vulgar abuse of the plaintiff. He made threatening remarks to him, frequently asserting
that he would have the plaintiff sacked, so that he and his family would 'end up in the gutter'." He
also made disparaging and humiliating remarks publicly about the plaintiff's relationship with his
wife. The evidence clearly establishes that the Sergeant's bullying tactics had an adverse
psychological effect upon the plaintiff. From being a happy outgoing person he became stressed and
anxious.
Similarly, in New South Wales v. Mannall ("Mannall")(FN70) the employer was vicariously liable for
failing to prevent a supervisor treating a staff worker in such a poor manner that she ceased work
due to a mental breakdown. The plaintiff in Mannall was appointed to the position of team leader in
place of the current incumbent who was aggrieved by the appointment. The plaintiff had to work
alongside the person who had been displaced and was subjected to a campaign of harassment and
victimization by that person and her immediate supervisor who also failed to address her complaints
about the hostile environment and the ongoing demeaning and belittling treatment to which she
was subjected. The supervisor's negligence arose because he failed to address workplace tensions

and disputes as well as harassing and victimizing the plaintiff. The supervisor was fully aware of the
problems and the serious impact it was having on the plaintiff's health and mental state, and hence
the injury to the plaintiff was reasonably foreseeable. As concluded by Mason, J. "[w]hat remains is a
clear conviction that Mr Singh's negligence materially contributed to the mental breakdown and the
damage that ensued. This is sufficient to ground tortious liability."(FN71)
In some instances, forensic barriers prevent an employee from establishing fault by the employer.
Such was the case in Midwest Radio Limited v. Arnold ("Arnold")(FN72) where the majority of the
Queensland Court of Appeal ordered that the plaintiff's action for damages arising from the bullying
behavior of her manager (Williams) be dismissed despite finding that Williams was abusive,
threatening, and unpredictable. The Court of Appeal found that William's conduct was
"unforgivable."(FN73) The plaintiff suffered a psychiatric disorder and alleged this was due to the
conduct of Williams for which the defendant/appellant employer was liable. The majority of the
Court of Appeal found that, notwithstanding medical evidence that linked the plaintiff's disorder
with the conduct of Williams, that evidence was based on evidence of the plaintiff and her
witnesses, not all of which was accepted. Consequently the Court was unable to find the general
opinions of Dr. Green, the medical practitioner who gave evidence that linked the plaintiff's
condition with her work, could be "applied distributively to each of the incidents or conduct" that
were established in evidence. The award of damages for over AU $500,000 was set aside. What
emerges from Arnold is that the employee must establish not only bullying behavior, but that there
is a clear medical link between that behavior and the harm suffered. This is particularly so in relation
to non-physical injuries.
In some situations where the bullying involves physical abuse there is little difficulty in finding for
the plaintiff. Such was the case in Blenner-Hassett v. Murray Goulburn Co-operative Pty. Limited &
Ors ("Blenner-Hassett")(FN74) where the plaintiff was an apprentice fitter and turner subjected to
bullying and also witnessed others being bullied. The plaintiff was stripped, had his testicles painted
with grease, threatened with rape and bastardization, and was placed in a forty-four gallon drum
and rolled around the workshop. He also witnessed an employee being suspended from a harness
over a fire. As a result of the bullying and harassment the plaintiff suffered severe posttraumatic
stress. Gebhardt, J. noted that "there was negligence on the part of the defendant company which
no amount of closing-of-the-ranks' could conceal." He further noted that "the company had no
practices in place to ensure that the types of behaviour which occurred were either monitored or
governed" and that "it was customary and a part of the 'initiation' into a set of values which we
might now regard as singularly abhorrent." The plaintiff was duly awarded AU $350,000 in damages
including AU $150,000 for pain and suffering.
In the cases cited above, the plaintiffs had been subjected to ongoing physical and psychological
abuse, humiliation, and degrading treatment that is typical of bullying behavior, giving rise to
symptoms of stress, anxiety, fear, and panic. For all the plaintiffs, the workplace had become an
unsafe and threatening environment. It was foreseeable that the "abhorrent" actions of the
employees would cause harm and threaten the health and safety of others, including employees
who are bystanders and witnessed such behavior. In such circumstances there is a duty on the
employer to take reasonable steps to prevent and put an end to such bullying behavior. In the cases
cited the employer failed to take reasonable steps to prevent the harm and ensure a safe work

environment thus giving rise to liability for negligence. What also emerges is that cases involving
physical harm will be easier for the plaintiff to establish than those involving non-physical harm.

D. BULLYING AND ANTI-DISCRIMINATION LAWS
All Australian jurisdictions have enacted anti-discrimination laws that make sexual and racial
harassment unlawful.(FN75) It is not necessary to set out in detail all the relevant commonwealth,
state, and territory provisions relating to these matters as there is a significant symmetry between
these laws that essentially allow a complaint to be made to a tribunal where a person has been
subjected to racial or sexual harassment either directly or indirectly. Sexual harassment is defined,
for example, under the Sex Discrimination Act 1984 (Cth) to be "any unwelcome or unwanted sexual
behaviour which makes a person feel offended, humiliated and/or intimidated where that reaction is
reasonable in the circumstance."(FN76) Racial harassment includes racially based threats, taunts,
abuse, or insults that disadvantage another person in their workplace or other area covered by antidiscrimination laws. Racial harassment could include, for example, racist jokes, racist graffiti, and
name-calling. In addition, harassment based on age or disability(FN77) would be unlawful under
commonwealth laws. It follows that workers have a right of action when subjected to a form of
bullying that is motivated by or associated with sexual or racial harassment. The association
between sexual harassment and bullying is illustrated in the following cases. First, in Gabryelczyk v.
Hundt,(FN78) the New South Wales Administrative Decisions Tribunal awarded a sixteen-year-old
apprentice electrician damages for sexual harassment and bullying in breach of the AntiDiscrimination Act 1977 (NSW). The apprentice was of Polish origin and was sexually harassed and
bullied by his supervisor. The apprentice was called names such as "wog boy," "little fuckwit,"
"retard," "ball licker," and was inappropriately touched. He was also deliberately burnt on the neck
with a cigarette lighter and had a cigarette stubbed out on his arm. It was claimed that the
supervisor regarded this conduct as "all character building."(FN79) As a result of this unwelcome and
repeated conduct the complainant "suffered distress, insult, anxiety and mental suffering as well as
depression and post-traumatic stress disorder." The complainant resigned as he could no longer
cope with the bullying and harassment. The supervisor was ordered to pay the apprentice AU
$15,286 in damages--AU $10,000 in general damages and AU $5,286 in special damages.
A further example of the link between bullying and sexual harassment is found in Webb v. State of
Queensland,(FN80) which dealt with a complaint made under the Anti-Discrimination Act 1991 (Qld)
alleging that the complainant was sexually harassed by a male coworker during her employment
with Queensland Health. The sexual harassment consisted of unwanted touching, sexual epithets
directed at the complainant, unwanted pornographic emails, and references to the complainant's
sex life. The complainant made informal complaints to her supervisor in 2001 and 2002 but was told
that she should speak to her colleague directly; otherwise nothing would be done until she lodged a
formal complaint. When legal action was taken against the employer for the continued harassment
it was argued that by applying its sexual harassment policy and complaints procedures "all
reasonable steps" had been taken to prevent harassment from occurring in the workplace. The
Tribunal disagreed, and found that having been put on notice of the concerns by way of informal
complaint the employer had a duty to respond in a proactive manner as a formal complaint was not
a precondition under the legislation. An award of AU $14,665 was made to the complainant.(FN81)

In Cvetkovski v. Cleary Bros (Bombo) Pty. Limited,(FN82) the complainant, who was employed by
the respondent as a truck driver, was subjected to ongoing racial harassment and bullying that
comprised "his supervisor and his co-drivers, and in some instances, his managers referring to him
directly, and in other cases referring to him within his hearing in discourse between his supervisor,
his co-drivers and his managers, by the use of grossly insulting racial epithets."(FN83) He would
often be referred to and called "a wog" and one worker made comments about his food as "wog
food," and "greasy wog food."(FN84) The complainant suffered depression and withdrew from work.
The Tribunal found that the employer had condoned the behavior and had done little to deal with
the matter and improve the work environment. The Tribunal rejected the argument that the
complainant was over-sensitive and had participated in trading insults and abuse. Moreover, merely
because one person might be willing to put up with such abuse does not mean another person who
is affected by the abuse should be precluded from making a claim for bullying and harassment: "The
fact that the other [truck] drivers were prepared to put up with the abuse and to participate in it, is
not, in the view of the Tribunal, a basis for the Tribunal to regard the adverse reaction of the
Complainant as demonstrating an over-sensitive reaction on his part."(FN85) The Tribunal held that
the complainant had been victimized and discriminated on the basis of race, and the employer was
ordered to pay the complainant by way of compensation an amount of AU $43,651.91.
These cases illustrate a number of points. First, employers may be vicariously liable (or attributed
liability) under statutory antidiscrimination legislation, unless they can properly make out a defense
that all reasonable steps had been taken to prevent the harassment. Second, the employer will be
put on notice whenever a complaint is made, whether it is informally or formally made. Third, sexual
and racial harassment may amount to bullying when they represent behaviors that are "repeated
oppression, psychological or physical, of a less powerful person by a more powerful person or group
of persons."(FN86) Finally, the creation of policies and procedures alone will not protect an
employer from claims where it has not been proactive in implementing those policies.
The focus of the discussion on discrimination laws has been on the connection between bullying
and racial or sexual harassment. However, bullying may be initiated or perpetrated for other reasons
relating to a person's characteristics or disposition that are prohibited grounds of discrimination,
such as age, disability, religion, or transgender status. When this occurs and where there is an
established link between the bullying behavior and prohibited discrimination, an employee may seek
redress under antidiscrimination legislation. For a claim to be brought under discrimination
legislation, the person must show that the he or she was bullied because of his or her race or sex or
other trait that is a prohibited ground. However, where there is no nexus, redress lies elsewhere, for
example a breach of contract as discussed later on.
In Western Australia, a 2007 review of the Equal Opportunity Act 1984 (WA) by the Equal
Opportunity Commission observed that there was considerable support for the inclusion in that Act
for bullying as a grounds of discrimination and accordingly recommended an amendment to that
effect.(FN87) The Commission observed that "the current legislative and administrative schemes do
not provide a ready remedy, such as conciliation, for persons subjected to it [bullying]."(FN88) It
noted that some submissions made to the review recommended the inclusion of bullying as a
ground of discrimination subject to exemptions for performance management.(FN89) Two points
arise from these observations. First, conciliation is generally not regarded as a remedy, but rather a
dispute process that might result in a negotiated resolution. The inexact language of the review does

not however diminish the sound point that other forms of dispute resolution in relation to bullying
do not specifically provide for conciliated resolution of claims. The exception to this proposition can
be found in the Occupational Health, Safety and Welfare Act 1986 (SA) that specifically provides for a
process of conciliation or mediation of bullying issues identified by a workplace inspector. Second,
the suggested exemptions for bullying parallel the existing exclusions under workers' compensation
laws and would need to be carefully drafted so as not to effectively nullify any prospect of claims,
although, as noted, the South Australian provisions provide guidelines in this respect. So far no
Australian jurisdiction has specifically included bullying as ground of unlawful discrimination under
antidiscrimination legislation although all jurisdictions include victimization as the basis of a claim.
Victimization occurs when a person who is making or contemplating making a complaint of unlawful
discrimination is treated in a discriminatory manner.

E. BULLYING AND INDUSTRIAL LAW
Workplace bullying may also feature in matters that progress to industrial tribunals in Australia.
Australian industrial laws operate at both the federal and state level, providing employees with
access to dispute resolution processes where, among other things, claims for unfairly harsh or
unreasonable termination of employment arise. However, there are limitations upon an industrial
commission intervening where bullying occurs but there has been no termination of
employment.(FN90) This is because industrial commissions have been reluctant to issue orders
against employers where the effect of those orders is for the commission to assume a management
role in place of an employer, or where the orders would effectively make a manager answerable to
the commission.(FN91) In such circumstances a worker might choose to proceed to an antidiscrimination tribunal if the form of bullying has sexist or racist connotations. An anti-discrimination
tribunal does have the power to order the cessation of behavior that constitutes harassment.
Although each industrial jurisdiction may have slightly different provisions, it is well understood
that the guiding principle in relation to termination of employment is that the employee has to be
given a "fair go." As a general rule, the issue of bullying does not arise as an issue per se, but is
brought to light where an employee is either terminated due to their behavior as a bully or where,
by reason of being the victim of bullying, the employee resigns and claims the resignation should be
construed as a constructive dismissal.
Constructive dismissal generally arises when an employee finds it intolerable or impossible to
continue working for the employer and as a consequence the employee resigns. For constructive
dismissal to be established, the circumstances must be such that the employee feels they have no
other option or choice but to resign. Constructive dismissal is usually argued in the context of a claim
for unfair dismissal or that the dismissal was "harsh, unjust or unreasonable" as it is necessary to
show that termination of employment was at the initiative of the employer. For a constructive
dismissal claim to be sustained, the employer would need to have engaged in some conduct that
effectively amounts to a breach of contract, whether express or implied. The contractual context of
constructive dismissal can be gleaned from the words of Lord Denning who said that

If the employer is guilty of conduct which is a significant breach going to the root of the contract of
employment, or which shows that the employer no longer intends to be bound by one or more of
the essential terms of the contract, then the employee is entitled to treat himself as discharged from
any further performance.(FN92)
If bullying is established as part of the workplace environment, this may amount to a breach of
contract and provide grounds by which an employee can lawfully bring a contract to an end. Thus
constructive dismissal may arise in circumstances where the workplace bullying becomes so
intolerable for the targeted employee that they have no option but to leave their employment. This
breach of contract will amount to a constructive dismissal and may give rise to a claim for a statutory
remedy. An example of bullying behavior that resulted in constructive dismissal is found in Phillips v.
Wilderness School.(FN93) In this case the applicant claimed that the termination of her employment
was at the instigation of the employer and that it was "harsh, unjust and unreasonable" pursuant to
section 106 of the Fair Work Act 1994 (SA). The applicant alleged that she had been bullied by
another teacher, who had for a period of time been a close work colleague. The bullying behavior
was brought to the attention of the school principal but the matter was not resolved. In 2003, the
applicant took a leave of absence without pay as she could no longer cope with the bullying behavior
that was affecting her health and work performance. It was agreed that the applicant could take up
a twelvemonth placement with another school during the leave of absence. When the applicant
wished to return to work, she was required to attend a meeting with a particular psychologist before
she could return to work. The applicant became increasingly concerned about the difficulties of her
returning to work, she began applying for other positions. The applicant was offered a position,
which she accepted, but with the intention of continuing to negotiate her eventual return to work
through the union. The respondent thereafter emailed the union advising them that they would not
continue to negotiate the applicant's return to work and awaited the applicant's letter of
resignation. It was submitted that the email sent to the union constituted a dismissal. On the
evidence submitted, the Commission accepted that the applicant had experienced the alleged
bullying behavior that had made it intolerable for the applicant to continue working and hence the
leave of absence. The Commission held that the email to the union "constituted a constructive
dismissal on the part of the respondent"(FN94) and that the condition imposed on the applicant to
undergo a psychological assessment before she returned to work "was a clear repudiation of the
employment contract."(FN95) It was also noted that the applicant's acceptance of another job offer
was not a breach of her contract of employment by "failing to maintain trust and confidence in the
employment relationship" because the decision to "seek other employment at another school was
not taken in isolation."(FN96) The Commission noted that "the applicant was justified in thinking she
had come up against a brick wall in her dealings with the respondent"(FN97) and that "there is little
surprise in my view that the applicant considered it necessary to hedge her bets by seeking
employment at another school."(FN98) The Commission therefore found that the dismissal was at
the instigation of the employer and that it was harsh, unjust, and unreasonable. However, no order
was made for monetary compensation. Interestingly the Commission does not appear to attempt to
define bullying for the purposes of the determination. For industrial purposes defining the limits of
bullying may not be crucial because the key element for determination is whether the employer's
behavior has been harsh unjust or unreasonable. As noted below, industrial tribunals have been
somewhat more precise in considering what behaviors do not amount to bullying.

Workplace bullying must be distinguished from legitimate comments on the work performance of
a subordinate employee by his or her supervisor. It is acceptable that employees are informed in
relation to the employer's expectations and what must be done to address any shortcoming.(FN99)
Such was the case more recently in Bann v. Sunshine Coast Newspaper Company Pty. Limited, where
the Australian Industrial Relations Commission observed; while the Commission is unwilling on the
evidence before it to make a finding that Ms Bann's conduct can be found to be that of a workplace
bully, the Commission is of the view, however, that Ms Bann possessed a management style that the
Respondent came to find as inappropriate, and for good reason. It was a management style that
caused employees concern for reason of its directness, its abrasive tone and inflexibility.(FN100)
Despite finding that Ms. Bann had engaged in bullying the commission nevertheless found that her
employer was justified in terminating her employment due to a series of unsatisfactory interactions
with staff. This is in contrast in Hill v. Minister for Local Government, Territories and Roads,(FN101)
where it was held that Mr. Hill's termination had been harsh, unjust, and unreasonable and that
there was no evidence of poor performance. Mr. Hill was terminated from his employment following
a performance appraisal. Mr. Hill took issue with Ms. Morrison's, his supervisor's, assessment of his
performance. When Mr. Hill tried to explain his management style, Ms. Morrison was dismissive of
his explanations. The following day Mr. Hill raised the issue of bullying with Ms. Morrison
whereupon she demanded his resignation by the following morning. In the course of this exchange
Ms. Morrison yelled at Mr. Hill in the presence of other staff, even as he returned to his work station
via the corridor. Mr. Hill subsequently took stress leave and during this time his employment was
terminated. At the hearing of Mr. Hill's application for reinstatement the Australian Industrial
Relations Commission noted that Ms. Morrison's behavior had been threatening and humiliating to
Mr. Hill. Importantly, complaints about Ms. Morrison's behavior were already on record at the time
of Mr. Hill's termination of employment, and the Commission noted a disparity in the employer's
treatment of Ms. Morrison as compared to Mr. Hill. The decision indicates the folly of an employer
failing to properly investigate allegations of bullying by management and acting upon reports of poor
performance when bullying may be an element in that assessment.
Although a line is drawn between workplace bullying and "strong management," or the exercise of
legitimate managerial responsibilities, the Andrea Adams Trust has observed that, there is "a fine
line between strong management and bullying" and "that line is crossed when the target of bullying
is persistently downgraded with the result that they begin to show signs of being distressed,
becoming either physically, mentally or psychologically hurt."(FN102)

F. BULLYING AND CONTRACT LAW
Contract law provides another means of taking action against an employer for workplace bullying.
A few cases in particular have addressed the issue of implied terms relating to a duty of care. In
Goldman Sachs JB Were Services Pty. Limited v. Nikolich ("Nikolich"),(FN103) the Full Court of the
Federal Court held (by a majority) that the appellant employer had breached its contract of
employment with Mr. Nikolich by failing to take "every practical step to maintain a healthy
workplace for its employees."(FN104) The crux of this case revolved around the precise terms of Mr.
Nikolich's employment. Mr. Nikolich argued that a 119 page policy document entitled "Working with
Us" that contained policies and procedures about safety and behavioral standards, harassment, and

grievance procedures and that accompanied his offer of employment, should be incorporated (at
least in part) into his contract of employment. In particular, the policy document included a section
on harassment that required all employees to "work together to prevent any unwelcome, uninvited
and unwanted conduct which makes another team member feel offended, humiliated or intimidated
in any work related situation...."(FN105) and a health and safety statement that the employer "will
take every practical step to provide and maintain a safe and healthy work environment for all
people."(FN106) Mr. Nikolich asserted that during the course of his employment he had been
intimidated and bullied by his manager and that the employer had not provided a safe work
environment. He made a complaint about this conduct to his supervisor, but the complaint was not
properly investigated and his manager continued to treat him in a hostile manner. Mr. Nikolich
brought a formal complaint to the Human Resources department of his employer, which did not fully
investigate the complaint. Consequently, Mr. Nikolich's feelings of injustice led him to develop
serious depression and he took sick leave. At the end of his sick leave his employment was
terminated. Although the Full Court held that the harassment and grievance provisions were merely
descriptive and not promissory (and not contractual), the majority agreed that the health and safety
statement was promissory and an express term of the employment contract.(FN107) Therefore,
failing to properly address Mr. Nikolich's complaint was a breach of that part of the policy document
that related to providing a safe place of work. The majority held that by failing to promptly
investigate the grievance the employer had aggravated Mr. Nikolich's depressive state, and that it
was foreseeable that he would develop psychological injury as a consequence of this treatment. The
employer had failed to take "every practical step to provide and maintain a safe and healthy work
environment" in accordance with its own policies. Critical to this finding was the fact that the
majority of the Full Court held that the safety provisions of the policy document were specific
enough to be able to be understood and incorporated into the contract of employment. The end
result was an award of AU $515,000 in favor of Mr. Nikolich.
It is noteworthy that this outcome resulted from an interpretation of the terms of the
employment contract as it incorporated specific policy documents. Although the policy statements
pertaining to bullying and harassment were not considered terms of the employment contract, this
decision has significant implications for employers in relation to policies on bullying and harassment.
This case clearly demonstrates that employers' policies and procedures, including codes of conduct,
human resource manuals, and so forth, especially where they are written in more prescriptive terms,
may be treated as part of the employment contract and a failure to comply with such policies could
give rise to a liability for a breach of contract. Moreover, it could also be argued that Mr. Nikolich
suffered his injuries as consequence of his employer being in breach of an implied term not to
destroy mutual trust and confidence.(FN108)
This argument was not raised in Nikolich, but it was raised in McDonald v. State of South Australia
("McDonald")(FN109) where the Supreme Court of South Australia awarded AU $392,850 in
damages to Mr. McDonald, a teacher who alleged that his employer had been in breach of a mutual
obligation of trust and confidence when it overworked, victimized, and harassed him in the course of
his employment. From 1997 until 2003 Mr. McDonald was employed as a secondary school teacher
with a full teaching workload. He was also responsible for fixing and upgrading the school's
computer networks, despite the fact that he had no training in relation to computer network repairs.
When Mr. McDonald was compelled to work weekends and after-hours to perform his work, he
complained about his workload but his complaints were not adequately dealt with. As a

consequence of the workload pressures and harassment, he suffered from an adjustment disorder
with anxiety and irritable bowel syndrome. It was held that these conditions were caused by the
employer's conduct. As a consequence of his ill health Mr. McDonald resigned his employment. He
claimed during the course of proceedings that the resignation was forced upon him by reason of the
employer's continual frustration of his attempts to have his grievances addressed. The court
accepted that the termination of employment amounted to a constructive dismissal(FN110) brought
about by the employer's breach of the obligation not to destroy trust and confidence in the
employment relationship.(FN111)
Mr. McDonald's claim subsequently failed on appeal, however. In a nutshell, although the Appeal
Court acknowledged that an implied term of mutual trust and confidence, and an implied
contractual duty of care have been recognized in Australian law, following English law, these terms
were not part of Mr. McDonald's contract.(FN112) The reason for this being that the contractual
relationship between Mr. McDonald and the Minister (for Education) was comprehensively
regulated by education statutes, education regulations, industrial awards, and departmental
policies. It was held that these instruments provided adequate grievance procedures and remedies
for Mr. McDonald to pursue his complaints.(FN113) The Appeal Court held that "[i]n our opinion, the
statutory and regulatory context in which Mr McDonald's contract of employment operated made
the implication of a term concerning mutual trust and confidence unnecessary."(FN114) Moreover,
the Appeal Court found that the conduct of the education officials did not amount to conduct that
resulted in the repudiation of the contact, even though their conduct at times was neither
satisfactory nor appropriate: "[i]t may be that there were shortcomings in the manner in which [the
principal] dealt with the issue ... But in our opinion, it is difficult to characterize shortcomings of that
kind as constituting a breach of the implied contractual duty of care"(FN115) and that "the
unpleasant conduct of the SSOs (School Services Officers) could not constitute a repudiatory breach
of the implied contractual duty of care."(FN116)
Although Mr. McDonald lost on appeal, the case nonetheless illustrates that victims of bullying
who have suffered mental illness could commence an action based in contract. However, the appeal
case also brought home how difficult it can be to prove a breach of contract based on bullying
especially where a thin line might be drawn between "poor management" and bullying. The Appeal
Court noted that "even if [the conduct] evidenced a poor personal management style of Mr. Mitchell
[the principal] is cannot be regarded as bullying, harassment or victimization."(FN117) The Appeal
Court went on to state that:
[I]t is not altogether easy to identify other incidents which may have amounted to bullying,
harassment or victimisation. We appreciate that conduct of this kind can often arise from minor
incidents in which the bullying, harassment or victimisation arises from subtle conduct. It is often
difficult for the full impact of bullying behaviour of this kind to be elicited in legal proceedings. In the
present case, even making allowance for these kinds of considerations, it is difficult to identify any
other specific incidents.(FN118)
The Appeal Court acknowledges the many shortcomings in the manner in which the school and
education authorities dealt with Mr. McDonald's case but fell short of construing their behavior as
bullying and victimization. Moreover, although Mr. McDonald had completed a pro forma document

headed "Indictors of Bullying by Another Employee," he had not provided sufficient particulars of
bullying behavior.(FN119)
It is arguable, however, that following the Naidu decision there would have been scope for a claim
of negligence given the facts of the case. Notably, Mr. McDonald brought his action in South
Australia where claims for workplace negligence have been abolished. As noted at hearing, Mr.
McDonald had commenced a workers' compensation claim but withdrew this when he was advised
this might prevent him making any claims at common law. His action in contract for economic loss
was not only a statement against his disempowerment, but also a means by which he could avoid a
prohibition against suing his employer in negligence, because section 54 of the Workers'
Rehabilitation and Compensation Act 1986 (SA) does not prohibit claims of that kind. Common law
actions for workplace negligence have also been abolished in the Northern Territory and the
Commonwealth, and in all other jurisdictions negligence actions are commenced upon proof that
the worker can establish a statutory level of whole of person impairment. Importantly, if a worker in
Western Australia, Queensland, New South Wales, or Tasmania cannot establish the requisite level
of impairment they are unable to commence a negligence action.(FN120) Bullying and harassment
victims usually suffer non-physical harm in the form of mental illness, typically anxiety, depression,
and posttraumatic stress disorder. The assessment of impairment for mental illness is notoriously
difficult and invariably results in low percentage ratings, effectively precluding such victims from
common law negligence actions in all jurisdictions in Australia.(FN121) There is insufficient space to
discuss in detail the rationale for such thresholds but, suffice it to say, the diagnosis of conditions
aforementioned is notoriously complex, and often dependent upon subjective patient reports of
symptoms so that such claims are frequently the subject of dispute. An additional issue is the cost of
mental illness claims that tend to be grounded in long-term absence from work (as in McDonald and
Nikolich) and consequently involve claims for considerable economic loss. The imposition of
impairment tables, apparently based on objective criteria, has significantly reduced the scope for
mental illness type claims.

III. DISCUSSION AND CONCLUSIONS
As can be seen from this overview there are a range of legal options available where an employee
has been the subject of workplace bullying. In the first instance many employees commence actions
in industrial and workers' compensation tribunals to seek compensation for unfair termination of
employment and/or income support where incapacity arises. When workers' compensation claims
are made, either successfully or unsuccessfully, there is also an alternative forum through the antidiscrimination tribunals in each jurisdiction. These tribunals are unaffected by exclusions of the kind
referred to above and can award damages where the evidence of harassment is properly made out.
Thus employees may have cumulative claims for both workers' compensation and/or damages
because the award of workers' compensation does not take account of pain and suffering or
humiliation caused by harassment. This alternative form of damages can be sought from the
antidiscrimination tribunals. In short, while an employer may be able to avoid some workers'
compensation liabilities because it can rely on statutory exclusions or defences provided under the
umbrella of reasonable management action, it is likely that at least some liability will be attached as
a claim for discriminatory action.

Where an employee has lost employment through workplace bullying, the usual remedy seems to
be to allege that the employment was terminated unfairly by relying on the principals of
constructive dismissal to assert that the employment was terminated at the initiative of the
employer through the employer's breach of contract. The developing theme in this area is the
adoption by the courts and tribunals of the implied term of mutual trust and confidence that
requires an employer to behave in such a manner so as not to destroy the employment relationship.
Bullying behaviors by supervisors go to the core of the employment relationship and are readily
recognized as factors destroying the trust and confidence in the relationship.
This review of cases also illustrates that the implied term of mutual trust and confidence can be
applied against an employer for an award of damages as shown in the Nikolich decision. This
decision and the decision in McDonald open an avenue for claims that have been denied to
claimants whose rights to workplace negligence actions has been abolished or modified by statute.
That said, such claims come at some risk to an employee who must establish that their psychological
harm has suffered as a consequence of the employer's actions or inactions and were not the product
of a frail psychological makeup that fell below normal fortitude. In most instances, bullying claims
will manifest as workers' compensation matters where the thresholds are not as high or costly as the
barriers set at common law.
These cases also confirm a gap in the legislative framework. In most jurisdictions the capacity of
the courts and tribunals to intervene while bullying behaviors are occurring is limited. Although
some effort has been made under OSH laws to use improvement notices to bring problems in the
workplace to the attention of employers, these procedures are hampered by the shadow of the
overall high standard of proof required to establish a successful prosecution. Antidiscrimination
tribunals, which have adopted an approach that includes conciliation in the context of the civil
standard of proof, might be better suited for more speedy and effective interventions. The Western
Australian Review of the Equal Opportunity Act (1984) indicates a willingness of stakeholders to
embrace this option for the future. In this respect, as noted, claims by employees against their
employers at common law are expensive, time consuming, and difficult, with no promise of success.
Prosecutions under occupational health and safety laws do not provide any direct remedy to
employees. Actions based on anti-discrimination laws are limited and can only be commenced if
there is a nexus between the bullying behavior and some form of discriminatory treatment such as
gender and race discrimination or sexual harassment.
The recently enacted Fair Work Act 2009 (Cth) puts in place at a national level the Rudd Labor
Government's pre-election promises to reform the Australia industrial relations laws. Of particular
significance to matters discussed in this article are the new provisions in relation to protection and
enforcement of workplace rights. Antidiscrimination provisions have long been a part of the
industrial laws of Australia. Provisions relating to victimization at work appeared in the 1960s and
1970s and in the 1990s particular reference was made to the prohibition of discrimination in relation
to freedom of association and on the ground of race, ethnicity, gender, parental status, political
opinion, religion, family responsibilities, and the like.(FN122) Since the commencement of the Fair
Work Act 2009 (Cth) in July 2009, section 340 prohibits a person from taking adverse action against a
second person because that second person has a workplace right. A workplace right is defined in
section 341(l)(a) of the Fair Work Act 2009 (Cth) to include among other things "a benefit of... of a
workplace law." Section 342 of this Act provides a schedule of circumstances in which a person takes

adverse action against another and, under item one of the that table, includes an action by an
employer against an employee to dismiss or injure an employee in their employment, or to alter the
position of the employee to their prejudice or to discriminate against the employee. It is reasonably
clear that these provisions have been widely drafted and could, without stretching the language of
the legislation, include a benefit conferred under occupational health and safety laws, namely a safe
workplace free from harassment or bullying. Arguably also, while the provisions of section 342 do
not appear to contemplate adverse action by one employee against another employee, the
employer would be vicariously liable for such action in any event. Accepting that this is potentially
the case, section 342 permits a person affected by the adverse action of an employer (and
vicariously via a co-employee) to seek a remedy. Section 545(2) provides that the remedies include
injunctions and compensation and, where appropriate, reinstatement of an employee. In addition, a
pecuniary penalty may be imposed upon the employer for a contravention of section 340 and by
reason of section 546(3) such penalty may be paid to "a particular organisation or person" namely
the employee's union or the employee personally. There is no cap or limit to the amount of
compensation that can be sought.
It follows that the new Fair Work Act 2009 (Cth) might provide a potentially powerful remedy in
action for the protection of a workplace right in relation to workplace bullying. Such a right of action
does appear to incorporate the protection of a worker from bullying and has numerous advantages
over other forms of proceedings, given that the civil standard of proof applies, costs in the industrial
arena are generally modest and the onus of proof may rest upon the employer. Proceedings in
respect of contraventions of section 340 are dealt with as civil matters, and by reason of section 360
it is sufficient that the adverse action is just one of the matters that motivated the action in
question. Stewart asserts that effectively the onus of proof in such matters is reversed, so that once
it has been established that a certain action, a dismissal (including, as noted above, a constructive
dismissal) for example, has been taken, it is for the respondent to show that the action was not
motivated by the prohibited or adverse action.(FN123) As noted in the preceding section, workplace
bullying frequently surfaces where a worker is either dismissed or chooses to leave their
employment because the persistence of bullying leaves them with no choice. It does appear that
section 340 and the related sections of the Fair Work Act 2009 (Cth) provide a novel remedy for
employees. These provisions have yet to be tested but hold considerable promise as a mechanism
for empowering bullied employees. Of course, one practical issue is consideration of the employer's
capacity to pay. It is doubtful whether an employer will be indemnified for this form of loss given
that it is not the normal insurable loss, such as workers' compensation or common law liability. It
follows that the depths of the employer's pocket will be a consideration when determining whether
to proceed.
Although there are various legal remedies available to victims of bullying there is still the problem
that workplace bullying tends to be unreported. Victims of bullying will often simply leave their job
and seek other employment rather than face the stress and trauma of reporting bullying or pursuing
some form of legal action, especially in cases where the bullying is subtle, covert, psychological, and
difficult to prove. Moreover, it is not uncommon for victims of bullying to fear that they will be
victimized or ostracized, or that their future employment prospects will be undermined if they
report bullying. There is also the fear that if bullying is reported it will simply be ignored or avoided,
which is reinforced if bullying is perceived to be part of the workplace culture. To this end, it is
essential for employers to create a workplace culture and environment in which bullying and

harassment are not tolerated, i.e., prevention is better than cure. Employers are obliged to take
steps to implement appropriate policies and procedures to endeavor to prevent and eliminate
bullying in the workplace. In terms of workplace safety legislation, employers have a statutory duty
to take steps to stop bullying when it is happening in their workplaces. This is clear from the cases
discussed. Polices are an important tool for risk management and to ensure compliance with the
law. However, polices on their own are seldom sufficient for dealing with bullying. Workplace
bullying is often ignored because employers and employees do not necessarily recognize or
understand bullying behavior.
Employers need to take active steps to ensure that employees, in particular people in positions of
power and authority, are educated about the nature and consequences of bullying. People need to
be well informed about bullying and trained in how to deal with incidents of bullying. To this end,
the OHS codes of practices and guidance notes referred to in the article provide an invaluable source
of information for both employers and employees. One of the challenges of managing with bullying
is to recognize and indentify bullying behavior, especially covert psychological bullying that is often a
"hidden hazard." Employees also need to be encouraged to report bullying and be provided with the
necessary support. Complaints need to be taken seriously and investigated thoroughly and
promptly. Workplace bullying is an ongoing issue and employers cannot be complacent in addressing
bullying given the significant consequences of bullying and the potential human, financial and legal
costs if left unattended.
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