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1: Overview of public procurement opportunities for
desert Australia

1.1 Summary of the research

This research paper gives an ovesview of the discipline and practice of public procurement. It outlines
government procurement policies and practices in Austealia, including the development of opportunities
for desert businesses to bid for contracts offered by the public and private sectars in Australia, 1t
uacovers formal and informal policies, such as “buy local’, which may help desert businesses bid for
government contracts and ideatifies the implications of state borders and their subsequent impact on
procurement contracts for desert businesses. It discusses international initiatives and experiences of
improving public procurement opportunities that nim to atlevinte the subordinate position of Aboriginal
and minerity communities in a number of countries. It also gives an overview of seme private sector
initiatives offered by a number of businesses in Australia, particutarly in the mining industry,

The overarching conclusion is that, for desert businesses to win more contracts from government

and other businesses, there needs to be more diversity in the range of initiatives to help. Traditional
sofutions were simplistic and city-centric. Typicelly, they failed to take account of the unique chatlenges
of desert community business veniures,

A number of overseas experiences demonsirate collaboration within diversity, which is facking

in Australia. However, many of the international experiences were also limited in scope. Where
researchers expected to find n richness of policy and practice, there teaded to be limited activity. For
example, the perception of Canada, New Zeatand and the United Kingdom as examples of countries
with strong equality in their business oppartunities was only partly supported by the evidence.

However, countrics such as South Africa and the United States of America have a range of policy and
fegistation that sugpest some new, collective ways to move towards greater equity of opportunity for
desert businesses. In this regard, seme of the United $tates of America initiatives involve actions at afl
[evels of government and business. The example of Historically Underutitized Businesses, while not

n perfect model, fackles the issues of undervalued communities by giving a number of suggestions to
increase business opportunitics. The model does not address the needs of just one community group,
but engages many groups in the community. In addition, the initiatives are supported by legislative
requirements that mandate:

*  new opportunities, wiere possible

* funding to launch new ventures

+ regulatory control to minimise abuse of the fnding
= government kelp to create business opportunities.

En addition, there are separate initiatives to bring small businesses in contact with larger businesses.

The research demonstrates that there are no simple prescriptions. In procurement, policies and practices
have some continuing themes but are constantly evolving. The authors of the research fesl that there

is poteatial for more procurement opportunities, but only at the price of conforming to standasd
contracting conditians.

A difficulty in preparing this scoping study is that the Australian federal system has always permitted
diversity of action at the state level. Changing models of federalism in Australia influence the
cantemporary relationship between state and federal governments, and create different kevels of
opportunity for large and smaller businesses. Although the Austealian Constitution and the various state
constitutions are designed Lo regutate refations between the states and the Commonwealth and within the
states, the divergent policies of governments at each bevel create quite different ways of doing business.
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The states and the Commonwealth have agreed, uniform company legislation and have settled into

an uneasy relationship over income tax and goods and services taxes. However, they are only now
begénning to move toward some agreement about pracurement vajues; agreed pragtices are likely to be
many years away.

Part of the difficully is ideological. For some years the Commonwealth has had decentralised
procurement processes. While there are some well-developed Commonwealth procurement guidelines,
they do net provide mandatory procedures (except at the highest leve!). A lat is lefl to the procurement
agency’s discretion. It addition, agencies are not allowed to discriminate against smalf and medium
enterprises, dut there are no special requirements to positively discriminate in favour of small

and medium enterprises. For example, United States of America procurement uses more active
administration of *buy local® policies or creates offsets for specific groups of businesses (complex
though thés might be).

En Australia, state government procurement policy and practice is more diverse. Somse states prefer more
centralised procurement policies, while others use the delegated style of the Commonwealth, The result
is a profusion of policies that offer no clear path for desert businesses or, indeed, for most potentiat
suppliers to goverament. Addressing this issue by directly approaching governments seems unlikely to
produce a useful outcome, However, an informal approach through an institution such as the Australian
Pracurement aad Construction Council may lead to some positive outcomes.

It is not possible 10 make a simiple summary guide to doing business with Commonwealth, state or local
government in Australia, although there are some key recurring themes.

The first theme i3 the issue of vatue for money — the destred outcome of any *buying’ deciston, All
government procurement policies aim for a ‘value for money’ outcome for povernment, even if the
nolion of value for money remains contestable.

Second, governments aim to be transparent in their procurement peocess and accountable to taxpayers
tor ail decisions. This principle helps to reduce corruption and favouritism. However, in the pbsence
of positive discrimination, small and medinm enterprises must compete with all other competitors in a
marketplace.

Third, governments (and most businesses) want 1o buy from competitive markets. There hias been a
trend towards favouring single suppliers, which gives benefits such as easy billing, understanding the
buyer's needs, ensuring quality and understanding timing. However, there are risks in such a policy.
Single suppliers may come to monopolise a market, 1o the disadvantage of buyers. Governments aim to
facilitate competitive markets in Australia,

Fourth, risk minimisation is a feature of procurement policy and practices. This feature is possibly
more pronounced in the public sector, but risk is inherent in every business transaction. Supply risk is
an obvious feature of the pracurement process: every contract carries the risk that the supplier will not
deliver. It is a common topic of discussion among supply practitioners, regardless of the current state
of the econemy, There is anccdotal evidence that risk minimisation is a major barrier 1o accepting a
new supplier in a competitive bidding situation. Te break into an established contracting market, a new
supplier has to offer substantiat advantages over existing seppliers for a buyer to accept the risk and
cost of shifting to a new supplier.

For desert businesses, this fourth principle seems to offer the preatest challenge. How does a desert
community overcome the question of risk to supply? It is a core question that needs to be resolved,
unpatatabie as it is to write, This form of prejudice has been addressed in the United States of America
with a broad, almost confusing, range of policy approaches. These policies could be adopted, in part, in
Australia by simply adapting one of the key recent developments in procurement: the shift from arm’s-
lenpth procurement to relationship management. A relationship management approach to procurement
invalves:
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+  waorking with suppliers to develop competitive markets
*  mapaging existing contracts to make sure supplier performance meeis the buyer’s continuing requirements
+ making a greater effort to understand the needs of both buyer and supplier.

[n summary, there may be new pathways to more effectively link desert busiresses to procurement
opportunities from business and goverpment:

1. Developing procurement standards of practice that are betfer understood by desert businesses.

This would include relevant training for desert businesses in how to access government and private sector
centracting opportunities. These opportunities are predominantly publicised through elecironic media

at local, state and federal levels, and demenstrate the standard of documentation required to lodge a
potentially successful bid. This is a ‘must achieve’ for all small and medium enterprises regardless of the
location of thie bidder. All bids must conform 1o the buyer's requirements and it is almost impossible for
government to make exceptions to this rule, There is no dowbt that community members have the capability
to meet this requirement,

2. The Commonwealth Government has a Minister for Small Business for the first time: Dr Craig
Emerson (2007-2310); Nick Sherry (2010- } . Emerson's principal portfolio was Minister for Competition
Pelicy and Consumer Affairs; Minister for Smatl Business, Independent Cortractors and the Service
Econemy. Such a portfolio suggested a new opportunity and a valuable place to start working on a
pracurement project that aimed to bring benefit to desert and rural businesses in the widest sense. The
United States of America small-business model might be a good ssaré to such a policy-led approach,
especially for guaranteeing loans to desert community ssall and medium enterprises. Such a policy,
though only briefly outlined here, has the potential to reduce the risk of supplier failure ~ one of the main
challenges for any new suppléer entering a procurement market. Furthermore, if desert communities can
be linked with other so-called minority groups, the chance of & new direction for procurement may well be
increased.

3. Aless well-known organisation is the Australia Procurement and Construction Council, which is &
ministerial advisory council that coordinates procurement policy and practice across the Australia pubic
sector. In recent years, it has worked tiselessly 1o build the professionalisim of procurement practice,
to bring forward better procurement practices and 1o provide leadership in the procurement discipline.

It 5 also a valuable network that may well help desert businesses meet the challenges of cross-border
procurement opportunities and increase the skifls of pracurement practitioners in botl desert businesses
and in govermnent. As an informal network, it is capable of generating changes in practice and belief
much faster than the formal process of government (even though it is required 1o meet alf the regulatory
requirements of govemment),

We recommend that the approaches outlined in this paper be evolved into practical opportunities for
desert businesses. The details of how this happens can only be developed by consulting the desert
communities. During ihis research, much has changed in government procurement across Austrakia and
internationally. This rescarch represents a new serigs of opportunities to address a traditional problem in
a new way, a process that could be facilitated by the new policymakers and professionals developing the
discipline.
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2: Review of government procurement policies in
Australia: improving public procurement opportunities
for desert Australia

2.1 Introduction

Procurement has a history that extends several thousand years into the past. The ancient Sumerian,
Chinese and Greek societies developed elements of trade that were also linked to the develepment of
public goods. The development of procurement policies and peactices ¢an be found in Roman law, in
some outeomes of the Norman conguest of Britain and, of course, in modern contract faw (Chartered
Institute of Purchasing and Supply Aunstralia 2007),

Most large bureaucratic organisations, including governments, have developed complex rules to
govern tendering and contracting processes, These rules make sure spending an organisation's funds
is well contrelled, and the possibility of collusion between buyer and supplier or between groups of
suppliers is minimised. Contemporary rules in large organisations also make sure that procurement
policies and systems are reasenably transparent and accountabie — though there are fapses.

Public procurement is defined as ‘the acquisition and utilization of goods and services reguired by
government institutions from coacepteatization of the need for the product to its utitization and

ultimate disposaf® (Cnllender & Matthews 2000, p. 274}, Governitent pracurement revolves around
translating public revenne into goods and services consumed by federal, state and local governments and
institutions. It is accompanied by procedures designed to assure the public of government's transparency
and accountability fos spending public money.

These rules are often seen as an impediment to doing business with government, especially for snali
and mediun: enterprises (SMEs). These SMEs may lack the required resources and experience to
complete the paperwork required for government contracts,

Over the past 28 years, procurement has gradually shifted from a back-office role to a strategic-
management role. This has not occurred in every organisation, but the trend is continuing quickly
because of factors such as:

» the development of » range of new procarement strategies

« the prefessionalisation of procurement practitioners

»  the rapid introduction of electronic procurement masketplaces and elecironic contracting and tendering
schemes

+  arange of support systems to help suppliers use these systems.

2.1.1 The financial impact of public procurement

Public procurement has a sigrificant impact on the Australian economy. Federal, state and local
governments engage contractors for goods and services across a wide range of activities. Tether
(1977} described public procurement as an instrument of government policy, a degcription which is
widely exhibited by the recent and widespread use of government funds to stimulate some areas of the
economy. Many of these contracts are very laege in both scope and value.

Despite this importance, it is very difficult to establish an exact value of government procurement
spending in many jurisdictions. At the turn of the 2Est century, government spending in the United
States of America (USA) totalled around USD1670 billion {Thai & Grimm 2000}, In Australia,
pracurement expenditure totatled around USD114 billien (Commonwealth of Australia 1994).
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There is limited data about federal government procurement spend.' Procurement spend is not usually
shown as an itemised amount in federal government agencies’ annual reports. In addition, large amounts
of federal funds are transferred to the states — health and education are significant examples. Federal
funds are also spent with other public and private institutions and are used in a variety of ways that

are not easily tracked. However, spend contributes more than a quarter of local annual gross domestic
product (GDP) in Australia.

State governments have a wide range of reporting arrangements, depending on their structure. In every
jurisdiction there are a large number of buyers, in a variety of agencies, whose procurement transactions
may be difficult to track unless reporting is mandatory and comprehensive. Some states, such as
Western Australia (WA), publish an annual statement that identifies the major areas of expenditure
(Government of Western Australia 2008a).

While the financial reports might meet audit requirements and accounting conventions, they make it
difficult to establish the exact impact of procurement spend on goods and services in many jurisdictions.
Research is beginning to clearly show the problems of establishing accurate data about procurement.

The nature of historical cost accounting systems and unreliability of data entry make it harder to
estimate procurement in many organisations. Accounting systems tend to combine overall spend
according to a line item or cost centre. In addition, some expenditure is treated as capital (long-term)
rather than recurrent expenditure. These accounting policy variations and reporting arrangements make
it difficult to identity exactly where public money is spent. Despite internationally recognised coding
methodologies to categorise procurement spend, there is no uniform use of these coding systems.

There have been two major inquiries into federal government procurement in Australia in the past 30
years. They clearly illustrate the changing focus of public procurement. In 1974, a review headed by
Walter Scott examined national government procurement policies, administrative arrangements and
how to increase industry knowledge about the government’s procurement plans. The committee’s major
recommendation was (Commonwealth of Australia 1974, p. xii):
... that the Australian Government take an early opportunity to announce its intention to
upgrade its procurement operations to a degree commensurate with the importance of such
operations, the total amount of money involved therein and the widespread sections of the
community thereby affected.

The committee established that procurement by governments in Australia accounted for 22.9% of GDP,
‘plus the contribution made by governmental purchasing to Australian industrial operations and ...
employment’ (Commonwealth of Australia 1974, p. 70).

In 1994, there was a further review of Commonwealth Government procurement by a committee headed
by The Hon. Arch Bevis, MLA (HORSCIST 1994). The review concluded that total government spend
(federal, state and local) on procurement was around 30% of Australia’s GDP,

Contract information is provided by agencies under the Financial Management and Accountability Act
1997. The Department of Finance and Deregulation uses this data to publish reports on Commonwealth
purchasing contracts, applying mostly to contracts over AUD10 000. The most interesting feature of this
data is that it shows a decline in the number of individual contracts, and an increase in the importance
of services. In the five years between 2002-03 and 2006-07, the number of contracts decreased by 56%,
and the proportion of service contracts rose from 72% to 82% (Commonwealth of Australia 2006),

Over recent years, considerable effort has been made in Australia to professionalise procurement
through the launch of the Chartered Institute of Purchasing and Supply Australia and, in government,
the efforts of the Australian Procurement and Construction Council (APCC). The APCC is looking
closely at the diversity of practice in federal, state and local governments and is moving to collaborate

I Procurement cxpenditure is typically called procurcment spend and describes the total amount of funds allocated to the procurement of goods and services (arsuming this
figure ean be identificd in the financial recards of the organisation).
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with them more effectively in both policy and practice. Neither of these events has directly affected
desert Australia, but new opportunities may arise from increasing awareness of the scope and
complexity of this discipline area, and some adjustment of government policy.

Now that e-procurement systems such as AusTender, NT Tender and WA Tender have been launched, it
is easier for businesses who want to supply goods or services to government to find out what contracting
opportunities exist, However, to effectively use these systems, businesses need technology and the
knowledge to access and act on the tendering opportunities that are available.

These two themes encompass some aspects of procurement that may be critical to the success of how
desert communities can participate in government procurement. We will revisit them later in the paper.

2.1.2 What is procurement?

The definition of procurement has gone through considerable change over the past two decades, and is
still a contested term. The typical definition of procurement 30 years ago, from the Scott Committee
inquiry of 1974, is the ‘identification of a requirement, definition of the requirement, authorisation and
funding, purchase of the goods, services or works, inspection and receipt, warehousing and issue for
use’ (Commonwealth of Australia 1974, p. xiii),

Today, the definition is far more wide-ranging, One states that; ‘Procurement is the business
management function that ensures identification, sourcing, access and management of the external
resources that an organisation needs or may need to fulfil its strategic objectives’ (Chartered Institute
of Purchasing and Supply 2005, p. 5). A concise definition is: procurement is ‘the art and science of
buying and supply’ (Chartered Institute of Purchasing and Supply Australia 2007). This definition
highlights two facets of procurement:

1. The science of decision-making, which is available but not often well used. This means many procurement
decisions have been made on the basis of subjective, and not objective, judgement (e rather than science).

2. When an acquisition (or buying) decision is made, there is a concurrent requirement to make sure that the
goods or services paid for will be delivered (a risk-averse strategy which favours existing suppliers).

The traditional model of procurement, still widely practised, breaks buying into the following clerical
processes:

= specify the need for goods and/or services

« identify possible suppliers

« create a bid or tender process

« choose between suppliers

= establish a contract with the winning supplier.

A key element of this process is ordering and expediting delivery of the goods and/or services. Figure 1
illustrates this traditional view of procurement.

Purchasing function

Purchasing process

Expediting Follow-up
Internal Detarmining Selacting
customar >>‘P'dﬁ“ﬂ°" '“Pﬂ‘>c°“v‘mm>> umm‘n>w:::dnn w-:an:dun / Gl

tactical function / initial Order function / operational
purchasing stages purchasing stages

Figure 1: Traditional view of the purchasing process

Source: van Wheele 2004
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Figure I also illustrates the problems of terminology in the procurement discipline. ‘Purchasing’ is still
widely used in Europe and the USA, but in Australia the term refers only to the clerical processes and
activities inherent in the act of buying,

In Australia, the term ‘procurement’ is increasingly applied to the entire range of tasks associated with

buying and supply, including policy, management, and procedural and financial activities and decisions.

Other terms in common usage include ‘acquisition’ and ‘buying’.

A more extensive definition of procurement is represented by the model in Figure 2 (State Supply
Commission 2006a), This model includes all major aspects of the procurement process. Though
well-established in WA, it is not used uniformly across Australia or on a global scale. However, it is
gradually becoming more widely accepted. In the UK, for example, the contract management stages of

procurement are only now being drawn into the procurement process (under the name ‘commissioning’).

Contracting Process

CONTRACT PLANNING (pre-tender)

IDENTIFY |  PLAN DEVELOP
| nNEEp | PURCHASE REQUEST

CONTRACT FORMATION (tender)

INVITE & Ere s ' NEGOTIATE [FINALISE 4
INVITE & : EVALUATE £ APPLY ! FINALISE &
RECEIVE OFFERS DUE | AWARD
OFFERS ¢ DILIGENCE I CONTRACT

: CONTRACT MANAGEMENT
TRANSITION  OPERATION -

Figure 2: The contracting process — a comprehensive procurement model

Source: State Supply Commission 2006a

This contracting process model gives a sophisticated picture of procurement that shows the three main
aspects:

= planning contracts
= forming contracts
* managing contracts.

It demonstrates the key stages of a contract’s development and shows where desert businesses face
challenges.

The contract planning stage is the first time suppliers participate in procurement by demonstrating their
availability and capability. Desert businesses need to remind buyers that they are a potential resource,
and can provide, for example, Aboriginal labour at mine sites to replace fly-in/fly-out labour; or
security, tradespeople and other skilled and semi-skilled employees. At this stage, buyers are surveying
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potential suppliers to see whether they are capable of delivering the required goods or services. Buyers
may have formed an opinion about which businesses are potential suppliers or may even have already
asked potential suppliers to prequalify for consideration,

The bid will be advertised according to the policy requirements.” Bids are usually advertised on the
Internet and may require an online response. It is essential to have the skills and technology to respond,
and the response must be lodged according to the buyer’s chosen format and timetable. Lodgement dates
and times are totally inflexible, to minimise the risk of price collusion. This is not a bureaucratic rule to
benefit the buyer — it gives the buyer a defensible, seen-to-be-fair system that allows the buyer access to
all potential suppliers in a marketplace.

The contract formation stage is when the contract’s scope, specifications and timetable have been
established. At this stage, the buyer may negotiate the fine details of the contract with the potential
supplier or suppliers in general, Some buyers allow a meeting with potential suppliers to make sure
everyone understands the details of the bid. After these negotiations, the contract is usually awarded
to the successful supplier(s) who shows precise understanding of the contract’s terms, conditions,
specifications and schedule (or timeframe).

A condition of being awarded a contract will be a due diligence evaluation of each potential supplier to
ensure they can demonstrate:

+ willingness and capacity to be reliable

+ financial strength to deliver the contract throughout its life (there are a variety of ways to demonstrate
financial stability, although anecdotal evidence suggests that using credit review agencies, such as Dun and
Bradstreet, is typical)

+ validity of ownership of the potential suppliers’ business.

The contract formation stage results in the buyer offering and the supplier accepting a binding contract
that defines all the rights and responsibilities of the parties (and has legally enforceable terms and
conditions). Theoretically, the procurement team employed by both the buyer and supplier should have
clarified all aspects of the contract at this stage so that the contract can commence.

Then the parties move to contract management stage — delivering the goods and services in return for
payment. In reality, there is usually a period of settling in to the contract, shown in Figure 2 as the
‘manage transition’ step.

Increasingly, the process is done by procurement specialists who have acquired a range of professional
skills in the procurement field. They are expected to use scientific — rather than instinctive —
methodologies to choose between suppliers and award bids. Procurement professionals may work with
potential suppliers to make sure the market contains a reliable group of suppliers.

In recent years, the APCC has coordinated its efforts to develop more sophisticated levels of
procurement management and policy, As a result, state and Commonwealth governments are now
collaborating to improve procurement practice and professionalism. The status of procurement
professionalisation in each jurisdiction can be judged by their commitment to the models outlined in the
2008 APCC publication Building Government Procurement Capabilities,

2.1.3 Challenges in public procurement
In 2003, the first meeting of the International Research Study of Public Procurement was held in
Hungary. The International Research Study of Public Procurement is a continuing study, but its early

2 These require

1o typically vary from stale o state

tween states and the Commonwealth Goverament,
are given later in this paper, However, fhey should not be taken as fixed or permancnt becsuse of policy variations, regulatory changes and i

d between differant private seotor buyers, Some sxamplas
ifting methods of

procurement bost prastive. Readsrs are strongly advised to consult the Jatost provwrement requirements for the bid's jurisdiction before submitting a bid.

8 Scoping study on procurement in desert Australia



findings are relevant to this paper. Over time, the most urgent arcas for development identified by the
study have expanded. The following items are relevant to participating in public procurement for desert
businesses (International Research Study of Public Procurement 2003):

+  undersjanding, maraging and ansferring risk {risk mitigatien)

+ learning lessons about e-procurement and e-literacy (enhancing suppliers’ capabiigies)

* understanding how buyers source products and/or services from supply markets through intelligence
techniques (sourcing of products and services)

+ understanding ‘purchasing cards'? and how to use them

+ developing capacity and qualifications as a supplier, to supply a particular market

*  using procurement as a lever for change and development

*  managing contracls

+ understanding total *Cost of Ownership’ models

+ achieving sustainability, a successful *triple bottom line’ and meaningful outcomes.

Procurement practitioners and postgraduate students have reviewed this list regularly, but many
chalicages remain despite a significant amount of Tescarch and practical effort. According 1o the
findings of this desktop study, the most significant issves ore risk manngement, e-procurement and
e-literacy, and supplier development; risk management probably heads the list. A fear of media criticism
seems to rank highly as a motivator for risk-averse behaviour by public sector managers and their ssaff.
Typical risk management approaches involve establishing the long-term stability of suppliers through
due diligence, insurance or bank guarantees, Once a contract is in place, performance monitoring of the
supplisr is another way of managing risk. In the current economic climate, conducting a due diligence
review has become more important.

2.1.4 Supplier evaluation

Evaluating potential suppliers is a criticaj area that affects the opportunities of desert businesses. At this
stape, the buyer makes a value for ssoney (VIM} decision by choosing between a number of suppliers.
Because it is difficult to establish the capability of suppliers objectively, a government evaluation team
{or individual buyer, in the case of low-value contracts, typically under AUD100 000) is expected to:

+ be accountable and impartial

+ conlirm that cach bid complies with the buyer’s requirements

+  balance price (and “Totat Cost of Ownership™) against the ability of each supplier to meet specification
requitements

+ perfonn a preliminary due diligence process for potential suppliers

+ determine if suppliers can meet their overall commitments (compared to their ¢laims about their praduct or
service).

At the supplier evaluation stage of the tender process, new suppliers are often seen to be disadvantaged
when they are compared to known, well-established suppliers. In a sense, the balance of procurement as
an ‘art or science’ leans towards the ‘art’. In addition, public sector buyers are regarded as risk-averse
because they are seen as custodians of taxpayer funds, their processes are expected 1o withstand public
scretiny and they need to aveid adverse publicity that might reflect on heir political leaders. New
suppliers need to be able to demonstrate their long-term capability 1o defiver the detail of the contract
to minimise the risk 1o government. This is a challenge for every potential suppléer. To break into the
contracting cycle, new suppliers often need to meet every requiretnent of the contract and offer a very
competitive price.

L Purchaiiny cavile are credil vards ivned fo puminelod staff ol an crganisation {u enibl them ke make voall purchated wndzr the terms of adren cundinions and winslly pet
exezeding AVDS0E0 per month,
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For desert businesses this is a difficult but not insurmountable prablem. If procurement decisions are
wholly centralised within a capital city, local suppliers may find it difficult to compete against lasge,
well-known suppliers. However, if procurement decisions are decentraiised, there i a window of
opportunity - especially for lower-value procurement. As Kasarda and Johnson (2007) note, Indigenous
businesses in the USA can often offer lower cost structures through lower labour costs, local er regional
availability, and focal knowledge. This may be a significant advantage to a buyer, although transfer
costs {the charges and delays associated with shifting from ane supplier to another) may be an obsiacle.

2.2 General observations about government procurement
guidelines

Early in this study of procurement polices refating to remote desert businesses, it became apparent that
procurement policies were vague, needed to be more specific or were currently under review, However,
federal and state governments conld use many strategies, incentives and action plans to help desert
businessss if some of the key points of difference between the parties conld be addressed.

Here we look at povernment procurement policies and practices and, in some cases, the need to adjust
policy 1o suif the needs of desert businesses. By anolysing Commonwealth Procurement Guidelines and
the policies and strategies of WA, the Northesn Territory (NT), South Australia and Queenstand, our
research gives:

* an overview of the general requirements for winning government contracts

* alist of formal and informal policies, such as ‘buy local’, which may positively influence desert businesses
winning government contracts

*  an evaluation of the implications of state borders for procurement consracts involving desert businesses.

Each state and tecritory has its awn kegislation, policics and procedures that are issued according to the
ideology of the poverament at the time. Despite differences between the rules and regulations applying
in each jurisdiction (federal, state and the territories), there are some common principles:

+ requirements for the accountability and transparency of the process
« defined processes

» a VIM requirement

+ & requirement to comply with policy rules

+ risk minimisation

+ maintaining compelitive supply markets.

For example: under federal law, every agency or individual that makes a government purchasing
decision on behalf of the Commenwealth must adhere 1o the Commonwealth Government Procutement
Guidelines (Commonwealth of Australia 2008). These guidelines are issued by the Minister for Finance
and Deregulation under the FMA Act. At present, considerable effort is being made to reach a certain
level of uniformity of practice {APCC 2008) ncross all jurisdictions. However, some states and the
Commonwezlth have devetoped decentralised or devolved appronches to procurement, while other states
have cither centralised or created hybrid approaches to managing their procurement activities.

2.2.1 Value for maney

VM is o fundamental but highly contestable principle of government procurement. It is the generic
terin used to describe the overall outcome that governments expect for all procurement processes
(Commonwealth of Australia 2008; Northera Territory Government 2006a; Victorizn Government
Purchasing Board 2009). In theory, to determine VM, a range of factors need to be considered —
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including a whole-of-life costing and comparative analysis of costs and benefits for each proposal
throughout the entire procurement cycle. In practice, a typical VM analysis demands an assessment of
cost and non-cost factors. The cost factors are usually (State Supply Commission 2006b):

*  acquisition — including freight, legal fees, storage and fraining

»  operating — including fuel, occupational healih and safety, monitoring and cleaning

+ maintenance — including consumables, spare parts, repair and revenue during maintenance

+  suppor! — including rates and taxes, insusance and management

*  transaction — including all costs internal to 3he public agency incurred from the procurement process.

While there has been a movement away from using price as the key determinant of supplier selection, it
remains a potent force. A typical VM assessment is gstimated by a mix of cost and noa-cost items, The
no-cost factors usually used to evaluate competing bids are:

+ compliance with bid requirements and specifications
+ performance history of suppiier

= perceived risk attached to each potential supply bid
« availability of maintenance and support

= any available advantage offered to SMEs.

To effectively evaluate {or justify) a VIM decision, the procurement process requires comprehensive
documentation. The bid or tender documents set out the exact requirements. The fiest step in any bid
evaluation will be how a potential supplier's documents conform, which allows the buyer to identify,
assess and compare the costs and benefits of all the submissions and, where appropriate, ¢stimate a
whole-of-life costing for cach submission,

2.2.2 Encourage competition without discrimination

Effective competition requires that competitive procurement processes are carries| out in a
nen-discriminatory way. Competition is a key constituent of the Australian Government's procurement
policy framework (Commonwealth of Australia 2008). Encouraging competitive markets gives suppliers
amore equitable chance to access government supply opportunities and preserves the transparency and
integrity of government procurement actions (Commonwzalth of Australia 2008),

Theoreticaily, procurement policy guidelines aim to give all potential suppliers the same oppostunities
1o compete for government business, Therefore suppliers expect 1o be treated equally on the basis of
their commercinl, technical and legal capacity, and not be discriminated against on account of their
location, size, origin or ownership, The Commonwealth Procurements Guidelines expressly mention
that SMEs should not be discriminated against,

Public agencies aim to make sure that procurement processes are readily communicated and accessible
for the public, and that officials undertaking procurement processes understaad the particular pature of
SMEs in the context of VIM, However, familiarity adds complexity to this issue. A well-known supplier
with established capability, & national or international company name, or an instantly recognisable
product i3 much better placed to win bids than an unkstowr eeterprise with more lisited resources.

2.2.3 Risk management

Risk management is another integral feature of public procurement. Risk management is usually built
into every procurement activity, There is some evidence that government is risk averse (Commonwealth
of Australia 2008), which is dircctly linked ta the public-policy tradition of stewardship of taxpayers’
funds. Public buyers exercisc discretion to identify and manage risk.
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2.2.4 Ethical behaviour
Procurement officials are expected to (Commonwealth of Australia 2008):

+ avoid or disclose any conflicts of interest

+  deal with alt suppliers and potential sappliers fairly and even-handedly
+ seek advice when any issues of probily arise

+ act scrupilously when using public property and funds,

2.2.5 Transparency and accouniability

Transparency and accountability are essential elements of public procurement, from initiaily identifying
& need for goods or services through to the finad contract. Transparency ensures that during the
progurement process, appropriate policy and legislative meastres are met, This satisfies stakeholders
(especially suppliers) that fair and ethical procurement processes are observed if there is scrutiny of an
agency’s procurement activities. Accountabitity, on the other hand, implies that officials of an agency
are responsible for their decisions and actions during the procurement process, and ate responsible for
all ountcomes.

An agency and its officials, therefore, develop procedures to make sure that the procurement process
is open and fransparent and that aff decisions can be justified. Actions are usually meticulously
documented and defensible in accord with the relevant state or federal legislation and can meet the
stringent review by a state or federal Auditor General,

2.2.6 Mandatory procurement procedures

The procurement process also needs to be transparent and accountable 1o help the purchasing agency
deal with complaints. The tendering process must be based on clearly articulated and defensible
cvaluation criteria,

Eacht state and federal jurisdiction has mandatory procedures that ageacies must follow during
procurement processes (see, for example, Government of Westesn Australia 2008Db). There is not one
single market with o primary list of suppliers or one standard purchasing atrongement for fhe Australian
Government — many agencies make up the public procurement market in Australia. All agencies are
expected to make procurement decisions in accord with poticy although, increasingly, individuals can
make their own business decisions and engage in processes within the confines of the guidelines.

2.2.7 Tendering processes
There are four major procurement processes that pablic agencies adopt:

L. Open tendering: b this process, a sequest for tender maust be published to invite all potential supplécrs of
oods or services to bid for the work,

2. Sclect tendering: This process involves issuing an invitation to tender to specific suppliers selected fiom
(Commonwealth of Australin 2008):
+ amuiti-use list that includes suppliess who, from past experience, may be interested in
submitting a tender
* alist of suppliers who have responded to an expression of interest
+ a list of suppliers with a specific Hicense or complying with a fegal requirement which moy be
necessary 1o apply for a particular procurement process,

3. Direct sourcing: This refers to a direct approach by the agency o a single supplier, or limited aumber of
suppliers, to make submissions {Commonwealth of Australia 2006). Direct sourcing may not be used to
discriminate against any domestic or fercign supplier or to avoid competition (Commoensvealth of Ausiratia
2005; 2008). However, it may be used in extreme emergencics if an advantageous or unasual VM
situation arises, or if the goods or services required can only be provided by a particular supplier {such as a
performer or artist) (Commonwealtl of Austealia 2008),
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4. Panels: Agencies may have a panel of suppliers from whom they can purchase directly as required. To
be inctuded on a panel, a supplier must respand to a request for the tender to be a panet member, Aflera
period on the panet, which usuatly consists of a year ar more, the agency can request goods or services
from the supplicr on an oagoing or interntittent basis withont tendering gach time. The supplier therefore
is only required to tender once. A panel agreement does not restrict the apency from purchasing elsewhere
and it is still free to purchase from suppliers cutside the panel (Commonywealth of Australia 2006),

Mandatory requirements must he met 1o make sete the procurement process encourages competition,
and is accountable, transparent, efficient, effective and ethical,

2.3 Minimum requirements for desert businesses to win
government contracts

It is not easy to state the minimum requirements for desert businesses to participate successfully in
procurement. State and federal government policies relating to Aboriginal participation are more policy-
than kegistative-based and are not specifically directed 1o Aboriginal people and/or businesses in remote
businesses,

Desert businesses are a valuable resource, yet there are barriers that hinder Aboriginal and desert
businesses from developing a successful business model* that enables them to compete for government
business (Ireland et al. 2009; Stanley 2002). These include:

« distance from market

+ inadequate support services

« lack of Jocal and regionaf infrastructure

+ underdeveloped technical and entrepreneurial skills
+ lack of access to capital and land

+  restricted access to iransport

+ lack of reciprocal trade opportunities

+  lack of awareness of opportunities.

In addition, and relating to capital, Aboriginal peeple are typically disadvantaged by (Aboriginal and
Torses Strait Islander Commnission 1998):

+  lack of savings

+ variable employment history

= lack of o formal credit history

= fa previous record of business

* potential land title restrictions on individaals who wish to use land as security.

However, these difficultics also apply to many SMEs, especially those established by young people or
people without formal assets (such as real estate) they can borrow against to establish their business,
Because there is no cffective policy of positive discrimination in favour of SMEs (beyond the workings
of existing ‘buy lecal'), every type of business owner faces similar hurdles.

4 Swicae.
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2.4 Formal and informal policies for remote desert businesses

The economic status of Aboriginal Australians is statisticatly welt below that of other groups in
Australia {Australian Bureau of Statistics 2008a), yet these are many possibilities 1o give desert
businesses more opportunities to participate in public and private sector procurement, Local
circumstances require local solutions that fit with the aspirations and capabilities of every community;
to achieve these opportunities a number of parties need to collaborate innovatively, Federal and state
governments have procurement policies and development programs that are tailored to the specific
needs of each state,

Queensland bas an Aboriginal business development program that distributes starting kits and modules,
aa Indigenous economic and participation strategy, and a business development grants program
(Queensland Government 2007),

The SA Goveenment, in conjunction with the federal agency Indigenous Business Australia, provides
services for skill development, funds products with lower interest rates for Aboriginal applicants, and
gives business support (which entails support for development, planning, facilitation, markeling and
growth) (Government of South Australia 2007a),

The NT Government provides strong support through an Aboriginal business development program and
an industry and business service, Procurement policy is specific — it aims to help develop Aboriginal
people and businesses to a point where they are able to compete in the open tendering process, NT
policy has recognised the need for improved procurement planning, and agencies are encouraged to iy
to coordinate and maximise epportunities for Aboriginal people when planning work in an Aboriginal
community. There are & number of other initiatives undertaken by NT agencies which may also help
Aberiginal busincsses with pracurement (Northern Territory Government 2006a):

+ Under the policy, Aboriginal community organisations have the right to refuse works within their own
community boundaries provided that they are willing and able to undertake the planned tasks themselves.

»  Examptions cans be granted from publécly advertised tenders and other mandatory provisions of the palicy,
such as accreditation under Contractor Accredited Litnited,

+  There was an increase in tender threshofd for small businesses and contractors (Tier 3 acquisitions} from
AUDID 000 to AUDS0 060,

+ To register with the Nosthern Tervitory Indusiry Capability Network, businesses must indécate on he
application form that they are interested in tendering for procurement opporiunities offered by the NT
Governmuent,

+  Quotes can be delivered electronically, by fax, by post or by hand, covering all possible lodgement
arrangemenis.

+  Officers explain the requirements of tenderiny, face-to-face, in presentations to suppliers/contractors in all
regivas of the Territory (Tier 3 provisions).

* The Tender Response Schedute form, required when submilding a tender of any value, was redesignad so it
is easier to understand and £l out. The revised form was shortened from 23 pages to 11, avoids repetition
and does not require a signature on every page. The revised form helps officials to provide a better quality
debrief to an unsuccessfu) tenderer and limits value judgments,

The NT has also developed an Indigenous Business and Industry Service, which has & zange of programs
available to help community stakehalders and industry, such as mining, with procurement. The
Indigenons Business and Industry Service aims to (Northern Territory Government 2006b);

+ identify jobs and business opportunities for Aboriginal people

* encourage Aboriginal peaple to take opportunities to develop enterprises by providing start-up information

* identify and reduce barriers which may discourage Aboriginal people from taking up business opporiunities

*  provide ongoing support for people who 1ake epporiunities by maintaining contact, and organising expert
assistance and follow-up on project developments.
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The Indigenous Business and Industry Service also works with the Tndigenous Mining aad Enterprise
Task Force, which acts o improve and increase Aboriginal employment and contracting opportunities in
industry —mainly focusing on mining (Northern Territory Government 2007).

2.5 'Buy local’ policies

*Buy focal’ policies instituted by state and federal governments give Aboriginal businesses the chance
te be involved in public sector conkracting epportunities. Oil, gas and other mining enterprises give
desert businesses the oppertunity to be involved in these markets, which benefits both the miniag
industry and desert businesses,

A number of Aboriginal-owned enterprises are located on Jand that has a cultural link or keritage.
Usuatly owned by Aboriginal individuals, families, partners, businesses or joint ventures, these
industries include retail, arts, crafts, cultural tourism, fisheries, natural resource management, pastoral,
mining, sesvice industries, trades, earthmoving and transport. Many of these enterprises could seevice
government, mining and building industries (Moylan 2003),

A federat ‘buy local” policy was established by the Australéan and New Zealand Government
Procurement Agreement (ANZGPA) and remains in the current Commionwealth Procurement Guidelines
{subject to the existing Free Trade Agreements) (Commonsweabth of Australia 2008). The guidelines
encourage the public sector to buy fram local companies, especiatly from SMEs. The policy aims

1o achieve this by giving competitive businesses opportunities to bid for and win governeent work
(Government of Western Australia 2002) or through a policy of non-discrimination between potential
suppliers {(Commonswealth of Australia 2008). The ‘buy local’ policies established a¢ state and national
levels (and the ANZGPA) may conflict with each other and the Free Trade Agreements if a contract
exceeds AUDGYS 000 for goods and/or services (or AUDS.75 million for a construgtion contract)
(Government of Western Australia 2008c).

While these palicies remain, they have a timited scope and are often not well-understood by agencies

or supplicrs. However, ‘buy local’ policies could still be used to eacourage remote area participation

in contracting, despite the existence of Free Trade Agreements. All of the states examined in this study
have their own *buy focal’ policies or incentives. For example, the Queensland Gavernment has an
association, developed in 2001, that facilitates business relationships with local government (Local
Government Association of Queensland 2007). SA also has a ‘buy local’ campaign that encourages local
buyers lo support the region by choosing local employment (Government of South Australia 2047b).
The NT Government has a local government procurement policy desiganed to better support local
businesses.

The WA and NT Governments have substantial ‘buy tocal’ pelicies for procurement, WA policy states
shat ‘government agencies must maximise the use of competitive locat businesses in goods, services,
housing and works purchased or contracted on behalf of the government’ (Government of Western
Australia 2002), The policy includes aspects of:

+ Industry development; agencies sust make sure there is potential for local business develepment,
participation and employment in government procurement activities.

«  Accountability: procurement officers must facilitate supply relationships with local business, and the
number and value of contracts awarded to local businesses must be reported.

+  Planuing and practice: government agencies must realise the VM benefits from purchasing locally. Local
businesses may be able to meet supply requirements but must not be shielded from economic competition.

»  Govemnment preferences: incentives from the government give local businesses preferential consideration
in purchasing decisions, and a 10% preference on quotes is given to locat suppliers when assessing VIM.

+  Private sector providers: in selecting private selector providers, the govemnment has to make sure that local
business opportunities are maximised.
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Topether with the ‘buy local' policies, other state policies such as the Aboriginal Employment

Policies and Aboriginal Economic Development Strategy have the potential to improve participation
and strengihen the Aboriginal procurement process. These policies and strategies aim to incrense

the government's supply of services by enterprises which Aboriginal residents own, operate or are
employed by in remote communities. In WA, there are more strategics to strengthen the “buy local’
policy, which include procurement development in regional areas to improve procurement expertise and
practices, involving local suppléers in developing industry participation plans for projects, and actively
supporting tenders from locai suppliers (Government of Western Australia 2002).

2.6 The implications of state borders and procurement contracts

Australia’s constitutiona framework militates against cross-border cellaboration between states,
Because the jurisdiction of each state government ends at the border, interstate collaboration is only
really passible if specific initiatives are generated by cooperative efforts between individual state
gavernments,

Cellaborative efforts between the Commenwealth and state governments have been effective in some
arenas, especially where Commenwealth fends have been used for particular initiatives (education
and lealth are long-standing examples). The MNational Competitive Policy initiatives of the 1998s and
early 2000s have resulted in an extension of Commonwealth authority into areas that were previously
the domain of the states: railways, electricity and road transport. In a quite different way, the states’
collaboration with the Commonwealth over achieving uniform corporation laws has also yielded
positive results in relation to national corporate records,

Federal-state relations are once again under review by the current national government as it redefines
the relationship between the Commanwealth and the states. This definition is being delayed by the
need to focus on arrangements to stimulate the entire national economy. The problem of cross-border
dealings is often resolved by defining the law which is decmed to apply in a contractual situation, This
is done by a ‘deeming device’ and stating that the *laws of [name of state] will apply to this contract’.
This is not a perfect solution, but it reduces some of the uncertainty that parties to the contract will
likely experience.

Another opportunity to clarify cross-border procurement issnes as they affect desert businesses may be
by approaching the APCC, This is a ministerial advisory body that aims to improve state and federal
procurement arrangements. It has a secretariat in Canbesra and meets regularly to address policy

issues in public procurement (APCC 2006). As noted earlier, some of its recent major work has been

te strongly encourage professionzlisation of state and federal govesnment procurement practitioners,
This has the petential to significantly raise procurement performance standards and practices across the
nation,

2.7 Conclusion

Overall, there are few specific government procurement policies that relate to remote businesses in
Austsalia. However, state government policies seem to be more clearly directed to Aboriginal businesses
{because those pelicies are tailored to the specific needs of each state) than those of the Commonwealth,

The procedural requirements cstablished by afl governments, examples of which appear throughout

this section, are quite specific and designed to provide teansparent and accountable processes that are
open to public serutiny. Procedural requirements about precise timing and format for bodging tenders or
expressions of interest are also very specific and, once again, designed to provide proof that alt bidders
are treated without discrimination,
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The existing “tuy loca!’ policies of the states and non-discrimination policies of the Conumonwealth
Government provide potential for greater participation in government contracting by desert businesses,
However, ancedotal evidence suggests the outcomes of such policies are limited at the state level and
possibly guite poor at the Commeonwealth level {Commonwealth of Austeatin 1994), Nevertheless,
approaching organisations such as the APCC may give opportunities for increased collaboration
between the states and the Commonwealth. This may help in developing informal but effective avenues
to improve the business opportunities of desert businesses.

For these pelicies o benefit desert businesses, there may need 1o be some form of mandatory action
similar 1o that provided in the USA for Historécally Underutilized Businesses (HUB) {see Section 3.8.3).
This policy mandates the participation of small business operators in public sector contracts, subject to
a range of provisions. The strength of the HUB policies are a focus on non-discrimination and providing
business opportunities for HUB group members. Australia now has a federal Minister for Small
Business; perhaps this office could be encouraged to consider creating similar legislation to help desert
businesses participate in procurement.

3: Building procurement capability for special interest
groups: selected international experiences

3.1 Introduction

This section identifies a range of effective strategies in other countries which have the potential to
improve the economic development, procurement policies and standards, and commercial aspirations
of Aboriginat businesses. Implementing some of these strategles in Australia may help to transition
towards a mere stable econemic environment for Australian Aboriginal businesses.

Public procurement strategies have a long histery of being used to achieve social outcomes (Govender
& Watermeyer 2000). However, in the ¢ase of Aboriginal businesses, four basic constraints in the
smail business sector act to discourage Aboriginal peaple worldwide from taking full advantage of
procurenent oppostunities. These constraints include nccess to markets, credit, skills and supportive
institutions (Govender & Watermeyer 2000), and are the key targets of government interventions ta
improve opportuaitics for Aboriginal communities, businesses and people.

Government contracting can be used as a too) for social regulation and as an instrunient to promote
economic opportutity (Arrowsmith 1993; Bolton 2006). To achieve this, a government is expected

to participate in the market as a purchaser, and simultaneously regulate or stimulate the market by
exercising its purchasing power in ways that advance social and economic policy, Governments may
atso regulate macket participants, and encourage market development or maintenance through policies
that increase competition. Policy choices vary significantly according to the ideologies of the eurrent
government and dominant economic perspectives.

Since World War [1, there have been a variety of developments worldwide, designed to tackle
discrimination of minority groups and provide greater batance in procurement. There are three typical
approaches: using procurement to thwart employment discrimination; using procurement to stimufate
entreprenewrial activity in disadvantaged groups, in the form of ‘set asides™ for minority businesses in
particular; and using proctieement to incrense awareness of distributive justice {McCrudden 2404).

3 A kot atide’ #efors tu tbe prastice of making part ur all of a pavernmeat procuremsn yontragl svailable tn 4 pertisslar supplicr proup (rach ar SMEN or ipecitic
Abariginal batincases). 1o give an ekclbiive endering oppartanity. [t in oficn oacd ta devsinp ar maiptuin supplicr sapability or to fostcr industriod <ollaboratian

Scoping study on procuremant in desert Australia fi-lou Lonoen 17

At a supranstional [evel, the World Trade Orpganization (WTO)} Agreement on Government Procurement
(GPA) (1994) promotes non-diseriminatory public procurement activities. Parties to this agreement must
not discriminate against suppliers from ather “GPA countries” and must treat these foreign suppliers “no
less favourably® than domestic suppliers (WTO 1994), While a number of the countries investigated

in this section are members of the WTQ, the GPA is a multilateral agreement that does not bind all
members. The USA and Canada are signatories 1o this agreement; however, an aanex has been included
to atlow preferential procurement policies, inclading set asides, for minotity groups and smail business
(WTO 1994).

This section cutlines the specific policies and sesvices provided by Canada, South Africa, the United
Kingdom (UK) and USA to improve employment and contracting opportunities of Aboriginal supplicrs.
The poticies of Malaysia, New Zealand (NZ) and the European Union (EU) are also briefly discussed.
The terminology in this paper correfates to the specific terms used by each country to define Aboriginal
people, and racial and ethnic minorities, Policies in these countries that relate to ethnic minorities and
seall enterprises are also examined, because there is considerable overlap of characteristics among
Aboriginal business and communities (McCradden 2004),

First, we review contracting policies designed to improve opportunities for participasion by Aboriginal
and minority businesses, The countries examined in this study are Canada, the EU, Malaysia, NZ, South
Africa, the UK and the USA. Although polices and strategies identified did not always completely
address all the relevant issues, most include developmental strategies that conld be adapted to develop
Australia’s public procurement opportunities.

3.2 Canada

In 1996 the Government of Canada introduced a Procurement Strategy for Aboriginal Business (PSAB),
It was evident that few Aboriginal suppliers, despite sufficient capabifities, were receiving government

condracts, This was thought to be beeause of lack of knowledge about federal government procurement

and application processes (Indian and Northern Affairs Canada 20072,

The aim of the PSAB is to increase the number of Aboriginal-owned businesses bidding for and winning
federal government contracts, The strategy considers both supplier- and purchaser-side elements of the
procurement process; however, it does not provide financial support to businesses. The key initiatives of
the PSAB are outlined below (Indizn and Northern Affairs Canada 2002).

A wide range of assistance is available in Canada, with an emphasis en providing equity but not
loans. The govermnent's Aboriginal conununity programs and preference assistance systems have
been developed and expanded on a large scale to provide business and econamic devetopment for this
minority group {Govesninent of Canada 2008a; West 2002},

3.2.1 Mandatory and voluntary set asides

For certain contsacls valued over CAD3004, competition is restricted to Aboriginal suppliers, Set
asides are mandatory if Aboriginal populations are the primary beneficiaries of the procurement. The
purchasing authority may also volentarily set aside certzin contracts for bidding among Aboriginal
suppliers, White set asides restrict competition 1o Aboriginat suppliers, normal bidding and contracting
pracesses stilf apply — the Aboriginal supplier must still represent good VM, 1F a suitable supplier
cannot be found, bidding is apened to non-Aboriginal suppliers.
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3.2.2 Supplier development

The PSAB works to raise Aboriginal suppliers® awareness of federnl government procurement
opporlunities, policies, processes, bidding requirements and evaluation criteria. This information is
outlined in the PSAB Guide to Federal Government Procureatent, which is available to Aboriginal
suppliers from Indian and Northern Affairs Canada.

3.2.3 Subcontracting and joint ventures

The PSAB encourages Aboriginal businesses to develop joint ventures with other Aboriginal and
nen-Aboriginad businesses when biddieg for and fulfilling govesnment contracts. For contracts not
subject to the North American Free Trade Agreement or the GPA, suppliers who need help to camplete
a contract are encouraged to subcontract to Aboriginal suppliers. In these cases, subcontracting an
Aboriginal business is used by the purchasing agency as an evaluation criterion,

3.2.4 Supplier information for purchasers

These activities aim to raise awareness among government purchasing staff about Aberiginal and other
business capabilities, and the PSAB. There is online information about Aboriginal suppliers at the
Supplier Registration Information System (Government of Canada 2008b) and the Aboriginal Business
Directory (Government of Canada 2008¢), For some low-value coatracts, purchasing agencies may use
sonsce lists, which pive details about qualified Aboriginal suppliers who can be contacted directly with
information about bidding opportunities.

3.2.5 Performance objectives for purchasing bodies

Departments or agencies that purchase more than CADI million of goods and services o year are
required to establish annuat performance objectives on issuing contracts to Aboriginal suppliers and
developing supplier capacity. These objectives encourage agencies to use Aberiginal businesses and to
be receptive to marketing by Aboriginal businesses.

To be eligible for the initiatives of the PSAB, suppliers must meet the following criteria (Indian and
Northern Affairs Canada 2002):

»  atleast 51% of the company must be owned and controlled by Aboriginal people

*  51% of a joint venture must be owned and contsoHed by Aboriginal people

« atfeast one third of employees must be Aboriginal if the company has six or more full-time staff

+ ‘Aboriginal’ is defined as status or non-status First Nations, Métis or Invit who are Canadian citizens and
ordinarily reside in Canada

+ suppliers must complete a Certification of Requirements for the Set Aside propram for Aboriginal Business.

The Government of Canada evaluated PSAB in 20642, The report concluded that the strategy was
successful in meeting its objectives and that continuing was warranted. From a potential 25 000,
3500-4000 (and growing) Aboriginal supplicrs participate in the PSAB process, Government business
with Aboriginal suppliers bas increased from CADT76.5 million in 1997 to CAD262.6 million in 2001
{Osborne 2003).

However, despite an increase in the number and valee of federal government contracts awarded to
Aboriginal businesses, the distribution of contracts favoured large urban firms. Key reasons for this
are a lack of communication between agencies and Aboriginal suppliess, and poor commitment to
prontatien of PSAB. The report also highlights a need for uniform reporting by parchasing agencies
and stricter monitoring of the Aboriginality criteria of the program. This is requiced to prevent *shell*
companies being created which are structured to circumvent eligibility criteria. Another barrier to
implementing PSAB is poor access to technology and the Internet by Aboriginal firms (Departmental
Audit and Evaluation Branch 2002).
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in 1986 and before PSAB, the Canadian Government introduced a Federal Centractors Program which
complemented the Federal Employment Equity Act to assist Aboriginal communities. Organisations
with 100 or more employees who wanted to bid on federal government good and services contracts of
CAD200 000 or more had to implement employment equity and sign a certificate stating they had done
so (MeCrudden 20043

3.3 European Union

Overall, EU directives on public procurement do not allow any form of preferential treatment, set asides
or domestic supplier favouritism. These directives are set within the core principles of the EU Treaty,
which include transparency and non-discriminntion (Commission of the European Communities 2001).
However, selected policies of the EU do give some scope for improving employment and business
opportunities for Abariginal and minarity suppliers. These include integrating social pokicy inta
procurement processes, and specific policies for SMEs.

The Egropean Commission clarifies for member states how social considerations and objectives can be
incorporated into public procurement activities within EU law. The EU Treaty Internal Market rules and
public procurement directives focus on non-discrimination and transparency, The directives indicate
how social policy can be implemented at each stage of the procurement process while maintaining

the core principles of VM and equal access for all community supplices, Key methods of improving
employment oppertunities include (Commission of the European Communities 2001);

+ Bidders who de not comply with equal opportenity employment provisions will be excluded.

*  Measures will be built into the contract that favour certain peaple or require affinmative employment
practices (for equality in gender, race or ethricity}

*  Aslong as the rules of the EU Treaty (fransparency and won-disceimination) are pheld — that is, low-value
coatracts of less than EUR211 000 for services/supplies, or tess than EURS 278 000 for works — purchasing
agencies in member states can pursue social objectives in developing and awarding conteacts that are not
covered by the EU public procurement directives,

The Small Business Act for Europe aims to help small businesses become internatienally competitive
suppliers. The Act advocates improving apportunities for SMEs 1o do business in the European market
by improving access to finance, training and development; Jowering Value Added Tax (VAT) for localty
supplied services; and creating more opportunities in public contracting (Europa 2008),

3.4 Malaysia

Aboriginal Malays (or Bumiputeras) are the political majority, but traditional economic minority in
Malaysia. Throughout Malaysia's post-British Empire history, this has led to economic imbatance
and uarest between races. To resolve deep-seated inequalities, the Malaysian Govermment developed
palicies ta create positive discrimination and promate economic growith and opportunities for
Bumiputeras (McCrudden 2604; McCrudden & Gross 2006}, Sometimes this appears to disadvantage
the minority Chinese community.

The 1997 WTO Trade Policy Review Report (WTO 1997) on Malaysia indicated that a preferential
system for public procurement had been implemented, and that the level of preference was dependent on
the value of the contract. The Malaysian government supports policies that ensure that smalter contracts
attract more preferentiat treatment for Bumipuiera companies than knrger confracts, by having two
different scales: one for goods and services procurement and ancther specificably for manufacturing.

A 2.5-10% margin of preference over the industry average ig given to Bumiputera companies.
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Tlis margin is inversely proportional for contracts valued at less than MYR15 million. Bumiputera
manufacturing companies also receive a margin of preference of 3~10% over a reference price. This
is inversely proportionat for contracts valied up to MYR108 million. Furthermore, contracts valued
between MYR10 000 and MYR10¢ 000 {and works contracts valued up to MYR100 000) are reserved
for Bumiputera suppliers, The government sets aside 30% of works projects for Bumiputera companies
(McCrudden 2004) and a preference system exists for domestic SMEs (McCrudden & Gross 2006}

Majlis Amanah Rakyat (MARA}, an agency under the Malaysian Ministry of Entreprencur and
Cooperative Development, prometes Bumiputera participation in commercinl and industrial activities.
MARA provides training, educational programs and loans. MARA gives advice about business
development, media, contract and legal issues, MARA also supports Bumiputera businesses by helping
them secure loans and cquity investment, by leasing premises, and by providing transport services.
These services and programs are targeted particularly at Bumiputeras in rural areas (MARA 2006) who
struggle to share in the growing wealth of Malaysia’s ron-Indigenous population.

Because of the worsening global recession and its effects on Malaysia, Prime Minister Mr Najib Razak
announced that longstanding investment quotas based on race will be abolished, and that other reforms,
such as those in the services sector {including financial services), will be introduced (The Economist
200%). While it is too carly fo assess the impact of these developments, it represents another stage

of the complex path undertaken by successive governments in Makaysia to balance political reality.
Government needs to discriminate positively in favour of the Indigenous Malay community, foster

the positive economic strength of the mirority Chinese in Malaysia and concurrently attract potential
foreign investors,

3.5 New Zealand

The NZ Government endosses a relatively strict policy of non-discrimination in its procurement
activities. While it encourages identifying opportunities for demestic suppliers, the government's
procurement policy does net give preference o local suppliers. Purchasers ore instructed to consider
domestic capabilities by selecting internationally competitive domestic suppliers that represent the best
VM. Therefore the policy does not include domestic price prefercace or offsets, and does not require
purchasers 10 use indusizy or regional development procurement goals, These policies reflect NZ's
endorsement of the Asia-Pacific Economic Cooperation { APEC) Non-Binding Principles on Government
Pracurement, which include a section on non-diserimination (NZ Govecnment 2007),

The goals of current NZ Government procurement policy framework are:

+  best VM over whele-of-life

+ open and effective competition

+  full and fair opportunity for domestic supplicrs

= improving business capabilities (including e-commerce capabilitics)
«  recognising NZ's international trade abligations and interests.

To make sure that domestic suppliers receive fair treatment and cqual opportunity, purchasers must
record rensons tor not selecting domestic suppliers for contracts valued at NZD 194 000 or more.
Purchasers must also debrief both unsuccessful and successful suppliers (NZ Government 2007).

In June 2009, the NZ Government announced a major reform program for public procurement. While it
is too early to report on the effect of these proposed changes for domestic suppliers, the reform program
does make sigaificant provision for SMEs to participate in government procurement opportunities (NZ
Government 2609).
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3.6 South Africa

As earlier examples show, procurement policies can be used by government to promote opperiunities
within an industry and to achieve socioeconomic objectives. This is of immense value to an Aboriginal
communily, especially s a developing country. Foreign contractors commonly undertake works asing
local labour, but sithout using local businesses - they are perceived as having insufficient capability
{(Govender & Watermeyer 2409),

Public procurement is specifically recognised as a policy tool in the Constitution of the Republic

of South Africa (Act 108 of [996). To enable the constitutional requirement, the South African
Government created the Affirmative Procurement Policy, the Preferential Procurement Policy
Framewark Act 2000 and, more recently, the Broad-Based Black Economic Empowerment Act 2003
(BBBEE). Basically, public sector procirement is used to:

*  increase economic activity

« tackle the legacy of restricted business ownership

+ increase economic opportunity for those individuals excluded from the business community during the
apartheid years in South Africa.

In 1994, when the black majority government was elected, political and economic apartheid structures
that were designed to protect the interests of minorities and restrict aceess by the black majority

(in terms of property, public service and economic epportunity} were inherited. The Affirmative
Procurement Policy was introduced as an intervening policy to equalise business ownership patterns
along raciat lines. It gave ccanomic opportunities and sepport 10 people who were previously
disadvantaged by the apartheid system to own, manage and contrel SMEs (Govender & Watermeyer
2000).

The Preferential Procurement Policy Framework Act, Section 217(3) of the South African Constitution,
is a preferential procurentent strategy. It creates a ‘preference point” procurement system that provides
margintal groups with preferential terms in bidding for public contracts. Marginal groups are defined

as suppliers ‘who are historically disadvantaged by unfair discsimination on the basis of race, gender

or disability’ (South African Government 2000), The purchasing agency must specify the reason for
preference point allocation, the type of marginal group it targets and the social goal it wishes to achieve.
The contract must be awarded to the supplier with the highest points unless there are objective criteria
that suggest it should be awarded to another. These provisions may be overruled by the Minister if
{South African Government 2000):

» itis in the interests of national secusity
+ likely tenders are international suppliers
or

« itis in the public interest.

The key features and criteria of the preference point system are outlined in Appendix 1.

A sccond initiative of the South Africnn Government to improve procurement prospects for black Scuth
Afticans was created by the BBBEE. The BBBEE addresses South African Aboriginals’ employment,
income distribution, economic prowth and socioeconomic development. Historically, there was limited
financial and other support for black business owners. Tlese businesses are usually small or micro-
enterprises in low skill industries, Key strategies of BBBEE include (South African Government 2004):

+ increasing black ownership and controf of businesses
+ developing human resources and skilfs
+ euitably distributing employment and inceme
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= investing in black-owned enterprises
* preferenced procurement oppertusities.

The South African Department of Trade and Industry has created codes of practice and industry-
specific charters that help agencies and suppliers to implement the principles of BBRBEE. These codes
are mandatory only for state-owned entities and public companies. Businesses are scored using a peint
system to indicate their compliance with the three core principles of BBBEE: direct empowerment,
humaen resource development and indirect empowerment (see Appendix 2 for the point system). There
are eight levels of BBBEE achievement. Level [ indicates that suppliers achieved more than 100

points. Businesses can also obtain bonus poinis frem criteria specified within the codes. For example, a
company in the construction industry with more than 50% black ownesship is able to move up one level.
Simpler codes are provided for small enterprises, and micro-enterprises are exempt.

The government will only consider tenders from suppliers who cemply with BBBEE requirements and,
to be fully compliant, suppliers must themselves purchase from compliant suppliers (First Natienal
Bank 2008).These strategies aim to encourage state departments to use their purchasing activities te
foster empowertent and sociogconomic change (Creamer 2002).

Criticisms of these strategies relate to the fragmented approach and poor implementation (Creamer
2002). Because of a lack of effective enforcement, there is Hitle extension to the private sector. Fraud is
also a problem when contracts are set aside for black businesses - people are ofien hired to be the ‘black
face of a white business® (Coomey 2007).The BBBEE has also been criticised for reaching neither the
areas nor industries that require the most intervention. Evaluation of the policies reveal that, as of 2006,
there has not been an improvement in income distribution, employment or education for the majority of
the South African Aboriginal population (Ponte et al. 2007).

According to Coomey (2007), to successfully achieve equality in business ownership and employment
there has to be investment in education and skills, pelicies fo support dlack entreprencurs, clarity and
transparency in policies, rules and quality standards. Government also must address problems of black
health, housing, and access to land and capital.

3.7 United Kingdom

Both public and private sector programs provide eppostunities for minority groups in the UK, The
programs focus on (Ram & Smallbone 2001):

*  business development, including sheltered markels
» management and fechnical assistance
+ preferred access to small business capital.

Ethnic Minority Businesses (EMBs) in the UK are small, young and more likely to be located in arens of
cconomic disadvantage. These businesses tend to be within certain industry seciors, including transport,
clothing, catering and hespitality, retnif and distribution. EMBs also have different needs for business
support in finance, networking, markets, motivation and training (Whitehead et al. 2006).

Suppliee-diversity initiatives in the UK target EMBs, Compared 1o equal opportunity in the workfarce
alone, supplier diversity is considered to provide greater benekits to the community (Rasheed 2007).
Reviews of current business development programs showed that there are barriers to EMBs participating
in lazge-scale public and private projects. EMB owners are also less likely fo take advantage of
mainstream business development services. Reasons for less participation include a lack of accessibility
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and approprinteness, and lack of relevant business tools for EMBs, Culture-specific issues and Jack
of access to finance hinder the ability of EMBs to take advantage of business opportunities (Ram &
Smallbone 2001; 2003).

Enterprise agencies that target EMBs provide a number of services, inclading:

« advisors and mentors who are racially similar to EMB awners
» EMB outreach services and networking

+  stast-up and business development support

+  financial support.

Some development programs to target EMBs include:

*  engaging with conununity leaders

+  funding for local enterprise agencies

* woeking with local anthorities for granis

+ creating business clubs

«  help to remove barriers to access finance

= giving I'T support and management training.

However, services are fragmented and differ between locations. There has been little evaluation of the
success of programs that target EMB owners, compared with mainstreant services, Because the UK is

parly to the WTO Government Procurement Act, it does not provide set asides for small businesses or
EMBs.

Ram and Smallbone {2001) indicate a number of areas that need to be addressed when governments
develop strategies and policies for minority business development and contracting epportunities. Key
areas include providing culturally sensitive services, engaging with EMBs and improving EMB access
te finance and business sectors. Wider promotion of EMBs in public contracting activities was also
recommended (Ram & Smaltbone 2001).

A report by the Better Regulation Taskforce and the Small Business Setvice also outlines a number of
recommendations about the role of government procurement for developing small businesses in the UK,
In response to this report, the British Government implemented two pilot procurement schemes that
aimed to increase small business access 1o government contracts. The West Midlands pilot involved
advertising lower-value contracting opportunities (befow GBP100,000) te SMEs, giving advice and
training in how to do business with the government, and developing common core pre-gualification
criteria for lower-vatue contracts. The Haringey pilot encouraged subcontracting with SMEBs and
develaping a tool kit of policies, documentation and good practice guides for lacal procurement
agencies. These programs are examples of how povermment can help SMEs participate, regardless of the
background of the owners and operators.

3.8 United States of America

The Civil Rights Movement was a significant attempt to end discrintination against all black Americans
and start developing anti-disceiminatory pringiples in federal procarement in the USA and several
other countries. In the mid- to late-1960s, the government prohibited discrimination and 1ook proactive
measuses to achieve greater equality for disadvantaged groups. Subsequently, set asides and the
Employment Act were introduced 1o make sure that a proportion of government contracts were fulfilled
by black-owned businesses (McCrudden 2004), The USA Government has a number of programs that
target business and employment by:
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1. minority-owned businesses
2. Native American-owned businesses
3. Historically Underwtilized Businesses (HUB).

3.8.1 Minorily-owned businessas

A race-neutral system for affirmative action in public procurement activities was introduced in

1989 after successfitl legal action against the City of Richmond by a non-minority business owner.
Preferential treatment of minority businesses was viewed as reverse discrimination {that is, against
non-minority businesses). Procuring agencies now must provide statistical evidence of disadvantage
when implementing programs that give preferential treatment on the basis of race or gender (Celec et al,
2000; La Noue & Sullivan 1995),

Founded in 1972, the National Minority Supplier Development Couneil i an incorporated organisation
comprising member businesses. 1t has some 3500 corporate members and matches more than *15 000
minority-owned businesses (Asian, Black, Hispanic and Native American) with member corporations
which seek 10 perchase goods and services® (Nationat Minority Supplier Development Council 2009, p.
1). Its overall aim is to connect public, private and foreign-owned companies with minority suppliers

10 increase procurement and business opportunities for minotity-owned businesses, The National
Minority Supplier Development Council is involved in certifying businesses as minorily-owned and has
a database of suppliers. Purchasers are given referrals to capable minority-owned businesses, Minority
suppliers can access education and learning programs, and working capital loans and financing.

Local, state and federal government bodies ir the USA undertake preferential proctrement activities.
There are procurement targets based on the proportion of minority business enterprises in the market.
Growth in the number and size of minority businesscs has been attributed to this improved access to
government contracts, although it seems that larger firms benefit most froms preferential procurement
(Bates 2001; Bates & Williams 1996),

3.8.2 Native American-owned businesses

The Native American Business Centre (NABC) is operated by the Minority Business Development
Agency, The NABC helps traditienally owned businesses bid for and win public contracts, through
training and consulting services, contracting and financiat opportunities, and certification, These
services help businesses effectively market their goods and services to gavernment buyers (Geaeral
Services Administration 2004; Minority Business Development Agency 2006).

The USA Government also encourages Native American business development on Aboriginal land,
The USA Government General Services Administration has development a simplified acquisitions
process that Native American people can use, and businesses residing oa native land are exempt from
mainstream USA taxation laws (Stanley 2002),

The Nattonal Center for American indian Enterprise Development has existed for almast four

decades. It started as a group of seven Indigenous community Eeaders who envisioned how better
economic conditions could alleviate many problems for Indigenous people. The National Center for
American Indian Enterprise Development aims to develep and expand the Indigenous private sector

by creating business relationships between American Indian enterprises and private industry, This
employs American Indian people, increases the number of viable tribal and individual American Indian
businesses, and positively impacts and involves reservation communittes (National Center American
Indinn Enterprise Development 2008),
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Insight Centre for Community Economic Development is a research, consulting and legal organisation
that is committed to building economic opportunity in vulnerable communities. Insight Centre for
Community Economic Development has its own business initiative that provides information to state
and local government and small business to advance strategies to buiid family and community assets
to overcome the raciat wealth gap. Information for each state is demonstrated on the website <www.
ipsightcred.org™, allowing agencies to sce the procurement status of each state (see Appendix 3),

3.8.3 Historically Underutilized Businesses in the USA

The USA Small Business Act 1953 was passed by the USA federal government and established

the Small Business Administration (SBA). The Act also authorised the creation of small business
programs which gave government contracting opporiunities, financial assistance, training, education
and entrepreneurial development, The SBA programs included the Service-Disabled Veterans Owned
Business and Historically Underutilized Businesses (HUB).

The most relevant example for this research is fostered under Section 8(a} of the Small Business Act
1953. Under this section, a firm qualifies for assistance if it is owned and controlled by a socially and
economically disadvantaged person. A firms is given this status under the Smali Business Act if it meets
the following criteria (S Nassoux 2008, pers. comm., Augusts):

+ owned by African Americans, Hispanic Americans, Asian-Pacific Americans, Native Americans or
subcontinent Asian Americans

*  has & net worth under USD250 000, excluding the owner/s” personal residence (net worih is broadly
defined as the difference between the value of total assets less any debts or other kabilities)

+  {he business must have been operating for at least two years

«  the business must display a “sense’ of success

+  business owners must display good character.

It is important to note that Section 8¢a) firms stay in the SBA program for nine years. This provides
continuity. During this period, each firm works with a Business Development Specialist from the SBA
district office closest to their company.

The Business Development Specialist is responsible for developing the firm, and each year conducts

an annual review of the firm to make sure it is stilk eligible to be in the program and to re-evaluate the
firm's goals, size and financial status, During this period, the firm is atlowed to win sole-source, federal
agency conteacts valued up fo USD3 million fer services and USDS million for manufacturing, Note that
this conflicts with the Australia-United States of America Free Trade Agreement. The 8(a) firms can
also benefit from joint ventures and mentor—protégé programs.

Not only does the SBA provide assistance to businesses, it also monitars how public agencies pravide
support for 8(z) firms. SBA is tasked with grading federal agencies on how well they are meeting their
smail business goaks. Each federal agency has an annual smatl business contracting goal 0f 23% of their
total contracts.

A number of USA states have also established their own complementary small business initiatives that
support or coordinate with the federal SBA. The SBA and its 8(a) fiems might not be a perfect model,
but they provide a compreheasive approach to offering and managing federally funded assistance

to SMEs. It is a nationally supported approach to increasing community participation in contracting
opportunities.

& The contrrbutiohe of vallcagues Suran Nestows (USA Small Busineer Agsncy, Warhington, DO sad Margaset Wordion (Oovemor's Office uf Seatl and Munurity
Tpeinean Aatitlance. Columbin, SC3 in Avgwrt 2008 are pratefolly weknmalodged,
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One of the final links in this chain is provided by the annual foram of the National Institute of
Gavernmental Purchasing (NIGP 2009). A feature of the forum is the opportuaity for government
buyers to discuss the preblems and opportunities presented by the 8(a) firms, and how state and federal
agencies can better manage the contracting opportunities offered by their agency.

Craig et al. (2008) investigated the link between SBA lending and annual employment in a local market
and reported a positive correlation {or success), especially in fower income markets. While the authors
were cantious about their findings from a statistical point of view, they were clearly supportive of the
sole of the SBA and the cutcome of the programs.

3.9 Conclusion

Each country or region gives different perspectives and approaches for using public procurement to
achieve social outcomes. The summary table in Appendix 4 describes the key policies of each country
and identifics strategies that could be effective in improving employment and public contracting
opperiunitics for Aboriginal business.

The key issucs preventing Australian Aboriginal peopte participating in public procurement are
geographical, market and social isolation; lack of education and training; and less access to capital
and business development support services, infrastructure and opportunities (Stanley 2002), Tn future,
strotepies that consider education, training and improved access to finance are an impertant part of
strategies that relate directly to obtaining pubfic contracts.

It is apparent that the strategies of the UK — which include providing culturally appropriate services,
engaging with community teaders; mentering, training and education; and financial support — could be
helpful for the Australian context, These services can help build business capacity and entreprenenrial
skills in minority businesses, increasing the sustainadility of enterprise and communities. Targeting
and developing rural and small businesses in Malaysia also has Jessons for building business capacity
in desert businesses, which are simifarly isolated from markets and support services. Furthermore,
programs thnt increase awareness ameng purchasing agencies, such as the Canadian PSAB, conld be
beneficial to desert communities and businesses.

Canada and South Africa have implemented public procurement policies that consider subcontracting
to Aboriginal suppliers and joint ventures between Aboriginal and non-Aboriginal firms. These policies
guide the awarding of public contracts and help promaote apportunities for Aboriginal business. A
similar strategy has been develaped by Desert Knowledge Austealia in collaboration with regional
development agencies, businesses and other organisations. This program, known as the Desert
Knowledge Linked Business Networks Project, uses information commenicatien technologies to help
create business clusiers and cross-border alliances between remote desert enterprises. This project has
provided economic and social gains to the businesses and comeunities involved (Taylor et al. 2008}, It
ks created opportunities for:

= people to share knowledge and information
»  businesses to grow

«  collabosative events 1o oceur

*  bids and fenders to be put forward.

Further developing and supporting this project could further improve business and public contracting
opportunities for desert and Aberiginal businesses.
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Canada, USA, South Africa and Malaysia's preferential procurement and set-aside policies may be a
viable finture stratepy for Australia. This could initially be limited to public contracts that specifically
benefit desert and Aboriginal businesses. However, as Aboriginal business capacity increases, a similar
program could be extended to other public contracts, This would need to fit with Australia's trade
obligations, agreements and policies regarding non-discrimination.

Another strategy that would promote Aboriginal businesses’ industry development and efficiency

is standardising, simplifying and structuring procurement documents to allow fair opportunity

for everyone. The Green Paper on Pubtic Sector Procurement Reform in South Africa identified
pracurement documentation as a key reason that Aboriginal businesses do not participate and compete
freely for public sectar contracts. Uniformity in tender documentation would promote, and result in,
effective participation by SMEs and emerging contractors. Simplitying administeation procedures would
also help (Govender & Walermeyer 2000).

Looking at other countries” public procurement policies and strategies has provided z number of
international perspectives on Aboriginal and minority businesses, It has alse revealed a number of
strategies that could be of benefit te Australian Aboriginal businesses and remote businesses, Tailoring
these policies and strategies to Australian and desert contexts could reswlt in a promising strategy to
address current issues of employing Australian Aboriginal people, and opportunities for business and
contracting afforded to remote Aboriginal enterprises,

4: Some private sector experiences of community
consultation and developing a local workforce

4.1 Introduction

The activities of mining companies in Australia usually take place in remote areas of the conniry where
raw mipterials are located. Over the last 10 years, mining companies have increasingly been using local
waorkers for their mining operations and consulting with jocal communities when planning their mining
activities,

Although the arid zone accounts for some 45% of Australia’s land mass, it is sparsely populated and
inhabited by only 1% of the population (Sanders & Holcombe 2006). Taylor et al. (2006} give more
details about this group of desert dwellers:

« sbout 30% of these peaple live in five urban settlements of more than 10 000 people
+ 8 further 23% live in 17 smatler settlements of up 1o 3500 people
+  the remaining 25% live in approximately 400 small setflements of around 109 peaple.

One of the main challenges for resource and related companies is fo understand how they can use the
local work force in mining actévities, Conversely, the challenge for remote communities is how to
establish and maintain a harmonious relationship with 1he resource companies that operate on their
traditional land,

Several researchers have sugpested that remote Austratian communities have to be involved in the
planning and implementation of community and company agreements, which Jead to long-term
interaction, if they are to be viable and resilient. Stafford Smith et al. (2008) discuss whether it is even
possible lo have sustainable small settlements in outback regions of Austealia where there is low and
variable primary production and a sparse and mobile population. They review the sources of economic
flow through settlements occupied by different communities with a common livelihaod (whether based
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on mining, grazing, tourism, cultural resources, webfare or services), and conclude that most desert
livelihoods depend directly or indirectly on activities that are temporary {(or located in centres of
tourismy),

Stafford Smith et al, (2008} also point out that Aboriginal communities are particularly dependent

on social and natural capital, but that these elements are not monitored. This emphasises thas desert
settlements need a demand-driven approach to services. They sugpest that if top-down solutions are
used without taking into cansideration how desert communities function, then long-term solutions will
continue to be ineffective.

Before the introduction of native title Jegislation in the 1990s, mining and other resources companies
opetating in (raditional fands did not necessarily consult with lecal communities befose starting their
activities (Eggteston 2002), After the Mabo case in 1992, mining companies and traditional owners
increasingly created and developed relntionships, which helped local communities to share in and
benefit financially frem mining activities. Furthermore, cross-cultural training now takes place in many
Australian mining companies, This is usually delivered by Aberiginal groups and, in some cases, has led
to senior members of mining companies travelling to remote areas of Australia to participate (Crawley
& Sinclair 2003). Nevertheless, despite this improvement in relationships at a high level, the outcomes
for desert comnunities have been limited (Daff & Pearson 2009).

En recent years, Australian minerals comipanies have increasingly spoken of Aboriginal communities

as ‘stakehalders® (Parsons 2008), suggesting that companies are developing new practices and levels

of respect for dealing with [ocal communities. However, the potential employment or business benefits
have been very limited. In literature on communities, there is an increasing use of the terms ‘community
engagement', ‘sustainable development’ and ‘corporate social responsibility’. However, according

to Parsons (2008), the process is complicated by competing discourses: company staff seem 1o view
Aboriginal community members as static and non-negotiable, whereas community members vicw their
own community as mainly concerned with identity, land and respect.

A further complication in the relationship between mining companies and Aboriginal communities

is that the different communities often have different concepts of development, industry and meney.
Some companies, in trying to understand and act on these differences, have used their attempts at
community engagement as evidence that they are respoading adequately to criticisms of their previons
actions. Parsons (2008) belicves that companies implicitly assume that contemporary capitalism can
satisfactorily address these special issues, but that continuing problems between companies and local
commuitities mity prevent these problems being solved to everyone’s satisfaction,

In spite of these difficelties, some mining companies are successfully interacting with Abosiginal
communities. Century Zinc Mine (Century) in Queensland’s Gulf of Carpentaria is an example of
successful negotiations for access to local community land. Trebeck (2007) points out that rather
than passively accepting development, some Aboriginal communitics have been proactive about
communicating their needs and successfully introduciag them into company decision making, This
has been adopted by a number of companies who are recognising and responding to community
expectations. For many of them, this fias become an important part of thekr strategic operations,
although progress is slow and difficult,

In the case of Centuey, for example, a local community that held discussions and reached agreement
with the company Fater held the company accountable for failing to complete all aspects of the
agreement. The Jabiluka uranium mine in the NT, operated by Rio Tinto Ltd, also considered the
wishes of local residents and deferred to them when developing on traditional lands (Eggleston 2002).
According to Trebeck (2007}, these examples demonstrate that Aboriginal communities can effectively
apply leverage to mining companies when there is potential for fulure impact on profits.
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Dabbs and Bateson (cited in Kemp 2003) state that mining companies are increasingly incorporating
socizl justice concerns into their corporate policy. These are often created alongside already established
environmental policies. Furthermore, mining companies are increasingly committing themselves

to forms of sustainable development and corporate social responsibility. This approach is designed

to minimise the potentially negative impacts of mining activities on the eavironment and local
communities, as well as maximising benefits from mining for local communities (Kemp 2003), As
well, same companies have joined with organisations to investigate participatory and human rights-
based approaches to community development. A good example of this is the Corporate Commyunity
Leadership Program, which s a collaboration of BHP Billiton Led and Oxfam Community Aid Abroad,
The Cerparate Community Leadership Program aims to help managers understand the benefits of
participatory development.

Aboriginal comnunities have become more proactive about increasing their ability 1o receive monetary
payments from mineral development on their traditional lands. However, there is confroversy about
using this money to fund health, housing and education (O"Faircheallaigh 2004). Critics have suggested
that government should supply fanding for these services. They warn that accepling afternative funding
may prevent focal compensation for any negative impacts of mining activities and result in governments
reducing future payments. However, Aboriginal people can benefit from accepting money from mining
companies, and this may help them get extra funds from government or fund services that government
does not cover. Communities can also increase their ability to deliver and control their own services,
and improve their members' organisational and governance skills (O’ Faircheallaigh 2004).

Improved programs for working with Aboriginal communities continue to be developed both in
Australia and overseas. An approach with potential — but not wide acceptance in Ausiralia — is the
concept of sustainable livelihoods, This fairly new approach to improving relations between traditional
owners and mining companies has been successful in Canada (Davies et al, 2008). This framework helps
in understanding how local people’s Jives are affected in a number of different ways because of mining
and other indusirial activities. Considerations include health, wellbeing, income and the management

of a community’s natural resources, which are key factors for understanding and promoting good
relationships between companies and focal communities,

The concept of livelihoods may also apply to different activities, Rea and Messner (2008) describe the
development of livelihoods in water managentent training in centeat Australia as part of the Anmatyerr
Water project. This research identifies culturally based livelihoods as an effective mechanism for
fulfiiling the natural resource management needs of both non-Aboriginal and Aboriginal owsees and
managers. Rea and Messner (2008) suggest that these activities create additional positive socio-cultural
and gconomic outcomes by combining NRM with Aboriginal cultusal resource management and by
linking local communities with existing businesses and economies.

Finally, studies by Crawley and Sinclair (2003) and Lertzman and Vredenburg (2005) say that
companies need to develop an ethical framework for human resource practices when dealing with
Aboriginal communities, They argue that it is unethical to sacrifice the viability of Aboriginal cultures
for the sake of industrial resource extraction. These studies also say that it is only ethical to engage with
Aboriginal peoples if it is in a way consistent with their own perceptions of their wishes and needs.
While many mining companies have already consulted Aboriginal communitées - some for a number of
yeaes — achieving more participation of Abariginal comniunities has been slow. There is evidence that
many corperations provide opportunities for Aboriginal communities, but many of these suit city, rather
than desert, communities. Overall, employment opportunities are negligible compared to their potential,
as is explored fusther below,
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4.2 Work opportunities and training

Increasingly and recently, mining companies have been using locat community members in their
company’s workforce. However, this is particularly prollematic because of the regular chronic
shortages of quatified personnel. This issue also affects areas other than mining, such as the health care
industry (The Australian Nursing Journal 1998), Aboriginal leader Noel Pearson has stated his concerns
at the concentration of opportunities in the mining industry for Aboriginal workers (Rodgers 2008);
although he was reported to have strongly supported the plan by Andrew Forrest (of Fortescue Mining
Group) to create 50 000 jobs for Aboriginal workers in the mining industry, Pearson said he believed
that Forrest’s scheme was ‘about getting corporate Australia across a full range of industries — not just
mining'. Pearson also suggested that setting 1% of mining workforce vacancies aside for Aboriginal
people, as practiced in countries such as Canada, would make o substantial difference to the standard of
living of Aboriginal people in Australia (Rodgers 2008).

A consostiwm of healthcare organisations, includiag the National Aboriginal Community Controlled
Health Crganisation and James Cook University, was awarded a Commonwealth contract to investigate
stalff shortages in remote area health services. The 1998 study found that Australin lagged behind places
such as New Zealand and Nortly America, and that it was necessary for Aboriginal and Torres Strait
Island peoples to have control of their own health services (The Australian Nursing Journal 1998),
More recently, Sanders (2008) discussed the importance of the senior manager in remote communities
and how governance problems faced by the isolated manager might be solved. Often a single manager is
requited to administer several communities. As Sanders (2008) suggests, if there were a more integrated
system of governance among different commenity adeinisirations then manngers might see themselves
as part of a more extensive, cohesive group, and their job would be easier.

Woodside Petroleum Ltd {Woodside} has repeatedly expressed its desire to increase its number of
Aboriginal employees. This echoes comments by the Woodside CEO in 2007 that the company wished
to ‘improve Woodside's Indigenous employment record’ {ABC 20067). While Waodside and other
mining companies make an effort to attract Abotiginat employees, the sophistication of the jobs offered
suggests a significant gap hetween companies’ stated aspirations and their achievements,

Both Waodside (Woodside 2010) and Rio Tinto (Rio Tinto 2018) say a good deal about their
engagement with Aboriginal communities, However, as media and research reports have showa,
progress is very slow (ABC 2007; Daff & Pearson 2009),

A paper by Murray and Wronski (2006) discusses how successful the *rural pipeline’ {raza! stadent
recruitment, and rurally based education and professienal training) is in increasing the rural workforce.
They describe how this program has successfully put greater emphasis on urgent rural health issues,
These include clinical education, training and research; sustaining the healthcare workforce; and the
guatity and safety necds of regional areas. Other impostant prierities inclnde:

= the existing imbalance between sub-specialist and generalist medical training
+ improved training and recognition of Aboriginal healsh workers
+  continued investment in Aboriginal entry to other heaith professional progranss,

4.3 Mining company activities

Key factars driving companics to employ more Aboriginal Australians include changes in the social and
demographic circumstances in mining regions, and predicted Aboriginal population growth alongside
a shortage of relevant skills (Crawley & Sinclair 2003). Despite increased activity generated by the

Seoping study on procuramant in desart Australia ool ooed 31

mining industry — which has the potential to create more opportunities for local Aboriginal workers
- the overalf employment rate for Abariginal people has risen only marginally (ABC 2007; Daff &
Pearson 2009, Tiplady & Barclay 2007).

1n 2008 Rio Tinto Ltd, Newmont Mining Corporation (Tanami), Zinifex Lid, BHP Billiton Ltd and
Roche Mining took part in a major study: the Minerals Industry Indigenous Employment Research
Project. The study found that mining companies have been providing more employment opportunities
for Aboriginal workers. In spite of this improvement, researchers recorded a number of difficulties in
relations between mining companies and local communities (Tiplady & Barclay 2007}, Some of these
will be discussed in the final part of this section,

We now report on a number of mining companies, their activities in relation to the Aboriginal workforce
and a brief outline of their intended operations.

4.3.1 Aurukun

The Aurukun bauxite mine in Queensland is being developed by the Afuminium Company of China
Ltd. This mine, which is expected to open in 2012, could provide over 700 new construction jobs over
three years and is projected to operate for 30 years {Storry 2006}, The Wik and Wik Way communities
~ the focal traditional owners of the mine's proposed area — could stand to gain approximately AUD100
million in communal native title royalties over the 30-year life of the mine.

However, Storry (2006) believes that royakties atone will not create the economic development

and activity that the Aurukun and other Aboriginal communitics need to prosper, and that without
mainstream employment and engagenteat in the real economy, longer-term viability of remote
communities i3 unlikely. This is more apparent when one considers that mentbers of some Aboriginal
comnunities lack basic literacy and numeracy competencies, which are taken for granted by other more
mainstreain communities,

A number of Aboriginal communities have already been successfully negotiating with mining
companies tor some time. For example, the Waanyi, Gkuthaarn, Mingginda and Kukatj communities in
Queensland signed a joint agreement with the Century mine and the Queensland Government in 1997,
Under this agreement, AUD1.5 million (in addition to royalties from mining activities) was sct aside
for educating, employing and training the local Aboriginal workforce, This consists of about 20% of the
total workforce at the Century mine {Stoery 2006),

Storry {2006) aiso reports that although this is well above the national average for Aberiginal
employment, which stands a1 5%, most of these workers hold only very basic entry-level positions and
few have a trade. It is hoped that continued investment in apprenticeship and training schemes wilk
improve the skitts of Aboriginal workers at Century.

In the case of Aurukun, if the mine is to be operational by the proposed date of 2012, there is an urgent
need for a long-term strategy to develop a competitive Aboriginal workforce that has adequate literacy
and numeracy skiils. For this to happen, remote communities need help with formal schooling ta fulfil
company requirements for basic literacy, rumeracy, and occupational health and safety (Stocry 2006),

in the short term, there is a strong need to establish and maintain an adult fearning initiative in remote
communities. Evidence from Indigenous Canadian commaunities suggests that adult learning centres can
be effective places to identify market needs and develop target training programs for Aboriginal people,
in partnership with industry (Storry 2006). A learning centre could become a training hub for Aberiginal
workers in the mining industry. Or a technical sehool for Aboriginal children could help encourage them
to attend school in their communities, go on fo vocational training and eventually enter the workforce in
their community ($torry 2006),
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4.3.2 Argyle Diamond Mine

The Argyle Diamond Mine, owned by Rio Tinto Ltd, is the world's largest supplier of diamonds. 1t

is another example of where a successfui long-term agreement (the Argyle Participation Agreement)
has been forged between local traditional owners — the Gija and Miriwoong — and the company. While
the historic agrecment largely depends on the continning success of the company’s operations, it is
estimated that the locat communities stand to benefit from approximately AUDS0-160 million,

The then General Manager of operations at Argyle, Brendon Hammeond, said that the ngreement,
which developed relationships, would help with planning for the future. He said that the agreement
was a capacity-building package addressing employment, training, business development, heahth and
education (Dodd 2005). Another advantage of the partnership is that it will result in Argyle increasing
its Aboriginal workforce to 50% of its 1500 person workforce. This is a substantial increase from the
pre-agreement level of 25% of the total workforce.

Aside from the employment eppostunities and financial benefits, the agreement will create:

*  training positions

* contracting appatiunities

= protection of sacred sites

* ftraditional owner access

» support for the transfer of the Argyle Pastoral Lease to native title when the mine ceases operations in 2024
({something which is unique among mining companics).

This received enthusiastic support from traditional owners (Dodd 2005).

4.3.3 BHP Billiton 11d

One of the biggest supporters of Aboriginal employment is BHP Bitliten Ltd. In 2007, BHP Billiton
signed the biggest contruct ever to be awarded te an Aboriginal company — an AUD300 million contract
with Ngarda Civil and Mining. This agreement gives Nygarda responsibility for managing the Yarric
Nimingarra Jron Ore Mine in WA's Pilbara region for five years. At least 70 Aboriginal workers will

be employed there. According to Ngarda's Executive Chairman, Barry Taylor, the agreement with BHP
Billiton is a hugely significant deal which will provide funding and jobs for local communities (Mayes
2007). BHP Billiton offers a range of opportunities for Aboriginal people, but comparatively few places.
For example, the scholarship program receatly offered to eligible students in vocationally relevant
undergraduate degrees provides for five places each year — an investment of around AUDSS 000 per
cohort, per year (University of Western Australia 2009). While this is replicated in other cities and
countrigs, it is n small opportunity for Aboriginal people compared to the poteatial available,

4.3.4 Century Zinc Mine

Century employs a higher propostion of local Aboriginal people than do most other remote area mines
in Austrakin. Since Century has been operationsf, the number of Aboriginal employees has ranged from
100120, accounting for about 15-20% of the total workforce. The company’s policy an employing
Aboriginal people is based on a 1997 agreement between Zinifex, Century and tocal communities of
the traditional owners, called the Gulf Communities Agreement. The company is still committed to
maximising employment of Aboriginal people in its operations (Barker & Brereton 2004),

Most of the positions at Ceatury in which Aboriginal workers are employed require only basic entry-
level skills and few Ahoriginal people currently occupy supervisory positions. Opportunities for career
progression into more senior jobs are very limited. Similarly, only a small proportion of Aboriginal
people are employed in trades or other positions thiat require formal qualifications; however, Century’s
contined investment in apprenticeships should help to increase the skills of Aboriginal employees
{Barker & Brereton 2004).
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4.3.5 Woodside Petroleum Lid

Woodside signed an agreement with the WA Government on 5 May 2009 for a liquefied natural gas
project at Browse Point, in the Kimberley area. This AUD20 billion project is expected to create 6000
fly-in/fly-out jobs, as well as hundreds of pesitions for local Aboriginal groups (Rintoul & O*Brien
2009}. However, the scale of Waodside's Aboriginal employment, compared to its overall workforee, is
quite small, The company’s own data shows that, in 2007, Aboriginal employees of both Woodside and
its contractors totalled 120, representing 1-4% of all employees (Woodside 2009). This compares with
1393 Aboriginal employees, 8% of the workforce employed by Rio Tinto Limited (Rio Tinto 2009).

4.4 Gold mining industry

Since the 1880s, gold mining has played a significant role in Australia’s development. Today, Australia
is stifl highty active in prospecting for gold and is the third-largest gold producer in the world after
South Africa and the USA (Australian Bureau of Statistics 2008b). According to Greg Barnes, CEO

of the Australian Gold Council, the importance of gold exploration has been recognised through the
establishment of two Cooperative Research Centres for mineral exploration by the mining industry

and the Australian Goveenment.” Greg Barnes also points ot that local Aboriginal workforces are
playing an increasing rele in the success of gold mining operations, and that more than 10% of the total
workforce at Normandy Mining Ltd's pold mining operation at Tanami is Aboriginal.

4.4.1 Oxiana Ltd

Oxiana Ltd has taken advantage of experience pained from mining projects in Asia for their operations
in Australia, One of their more recent operations is the Prominent Hill copper and gold mine at Coober
Pedy, which started production in February 2009 (Doman 2809). Oxiana is involved with workforce
training and considers itself a trailblazer in this area, 1t believes that mining companies oecupy an
important place at the ‘coa! face’ of the problems of desert communities, and recognises its position in
being able to bring local people into the workforce and make a substantial difference to the Coober Pedy
community,

[t is reported that the company operates a preferential employment policy that supports the people
who are most affected by the company’s mining operations. The number of local peapie employed is
expected to grow from about 500 (as recorded in 2007) fo more than 1000 when the company starts its
open-cut mining operations (Roberts 2007).

4.5 Worker retention

According to Barker and Brereton (2004), local people are generally favoured as employees because, as
residents of the region, they are less likely to leave a job and move to another project that offers more
money. However, worker retention is an ongeing problem for mining companies hiring local Aboriginal
staff, Limited research has been done to understand the reasons for retention problems among
Aboriginal employees in the mining industsy. A study by the Centre for Social Responsibility in Mining
(Barker & Brereton 2004, p. 1), which examined Aboriginal worker retention at the Zinifex Century
Mine in Queenstand, suggested that that;

Mining cperations may offer one of the few available avenues of employment that can be used

as a stepping stone out of the poverty and welfare dependency cycles which inflicts {sic) many
Aboriginal communities.

T Tho Cavpetative Reveasch Centre oy Landavaps Favicoartents sad Mincral Explorativn |CRC LEAH) 2od she fredictive Mincral Dircovery Cosperalive Reeeareh Contro
(PMID CRC) wete establiched and sspported vndzr the Avrteolian Government Cooperative Rercarch Contra Pragram. They have since olared.
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In spite of this, there is a high turnover among local Aboriginal workers — which is seen to be wasteful
in light of the investisent made by the company to establish and maintain a local workforce. Because
of the challenges of creating and maintaining a stable local workforce, it is also difficult to provide
fraining for Aboriginal employees who are identified as suitable for future higher-level positions

in company management. A high turnover also results in the job pool being depleted. Reseasch
demonstrates that factors which result in Jow worker retention need to be urgently addressed, and might
agsis! in improving the retention of tocal company workers (Barker & Brereton 2004),

In an interview the Minister for Indigeneus Affairs, Jenny Macklin, expressed concern over Aboriginal
worker retention in the mining industry (Karvetas 2008). The Minister said that when Aboriginal
workers obtain jobs, they are often unable to stay in them because of a number of issues unique to their
situation, For example, Aboriginal workers who are employed then lose their entitlement to public
housing and find a larger proportion of their wnges is spent on rent. The present climate of high rental
charges and a tight rental market discourage potential workers (Karvelas 2008).

Ouae of the most effective strategies to address the problem of retention is mentoring, which is a
common practice in other industrics. The meatoring pracess is based on 2 one-to-one relationship which
encourages and develops teust. Some companies afready have well-established mentoring processes,
which are combined with other strategies such as providing family support, more flexible wosk rosters
and addressing the preblem of racism in the workplace. As a greater number of Aboriginal people

join the workforce, it will become more and more important that they are given career development
opportunities {Tiplady & Barclay 2007).

4.6 Early impacts of the global financial crisis

The global financial crisis (GFC), which commenced in 2008, has had & negative effect on the
operations of mining compatiées in Australia. Several reseacchers have warned that in fimes of financial
crisis, ene of the first impacts is on the local workforce. However, it remains to be seen if a mining
downturn because of global economic difficulties will subsequently be reflected in a corresponding
downturn in opportunities for the Aberiginal woekforce, A report from Access Economics, released

on 5 May 2009, estimated a AUD40 billion loss to the national economy because of the erash in the
conunodities sector (Rintoul & Q' Brien 2009),

Australian Aboriginal and Torres Strait Islander leaders have advised that the GFC has greatly affected
progress made in Aboriginal economic development. Aboriginal academic Marcia Langton has reported,
for example, that hundreds of Aboriginal woskers lost their jobs when the mining indusiry reduiced
employees, and that Aboriginal trusts created with mining industry funding were also under threat.
Professor Langton ndded that the firancial crisis had made it more important than ever for governments
to achieve land tenare reform, support Abariginal businesses, teach corporate governaace and business
skills, and amend truse laws to benefit Aboriginal enterprises (Gibson 2009),

Fortescue Mining Group CEQ Andrew Forrest stated that it was doubtfu that the GFC would hinder
his plan provide jobs for 50 000 Aboriginal people. Alihough Fortescue Metals bad not reduced its
Aboriginal workforce at the time of writing, it had to defay expansion and housing in Port Hedland
because of the GFC (Weber 2008).

The Australian Employment Covenant was faunched in early 2009 (Commonwealth of Australia 2009)
and, while results have come more slowly than planned (Narushima 2009) the scheme has government,
community and business {Commonwealth of Australia 2009; Narushima 2009) support {Austeatian
Employment Covenant 2009).
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4.7 Future sirategies

This part will discuss some of the issues (highlighted by research) that detract from successful
interaction between mining companies and the Aboriginal workforee.

Some mining company agreements, which are sspposed to help fast-track mining operations, did not
detiver financial windfalis for Aboriginal commenities and resulted in enormtous variations in outcomes
{OFaircheallaigh 2004). For example, enly about a quarter of agreements deliver substantial benefits
to Aboriginal people. At the other extreme, almost half of the agreements provided few substantial
benefits.

O'Faircheallaigh (2004) also suggests that many tand use agreements do not work because of the lack
of negotiating power that Aboriginal people bring to them, Many of the mast ineffective agreements
are negotiated under the Mative Title Act. This puts Aboriginal people in a weak negotiating position,
because if they have not reached a satisfactory agreement with the mining company at the end of the
six-month negotiating period, the company can apply to the National Native Fitle Tribunal and request
that the miniag lease be issued and the project be altowed to go ahead.

In every case where this has happened - 16 cases in the last 10 years — the National Native Title
Tribunal has allowed the mining lease to be issued (O Faircheallaigh 2004). Aboriginal people know
that companies are aware that if they po to the tribunal, they will get an outcome which is good for
them but not for the communities. The main challenge for Aboriginal peaple, 0’ Faircheallaigh (2004)
believes, is being better organised and working out exactly what communities want to obtain from
agreements with mining companies, To do this, i is necessary for local Aboriginal groups to organise
themselves more effectively to develop one strong, united community when dealing with government
and mining companies,

It is also important for Aboriginal communities 1o be better coordinated when working with regional
land organisations. These organisations have the expertise and experience which can provide the
required backing for negotiating with big companies and government. There also neads to be more
investment in:

+ individual futures

+ individual education

+ the capacity to buy homes

= the capacity to create joint veniures and be part of businesses

«  improving the quality of life of the people who ase not currently benefiting.

Indeed, the focus and scope of company spending could be better managed if corporate philanthropists
could first consider donating to a series of charities that have well-established relationships with
Aboriginal conununities, These charities have produced positive results in the eyes of both the
Aboriginal commanities and the donor organisatiens. For example, World Viston has worked effectively
with the Aboriginal conumunity of Epenarra ~ 200km south-east of Tennant Creek ~ for more than five
years to develop keadesship and advocacy skills in local Aboriginal people (Kearaey 2007).
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4.8 Conclusion

This section has discussed some of the stakeholder initiatives between mining companies in Australia,
and Aboriginal traditional owners and desert communities. The attitudes of companies seem to have
changed in recent times. Negotiation with traditional owners over access to their lands has proceeded
under conditions which acknowledge traditional owners as stakeholders in the mining process. The
number of companies using community consultation practices in their negotiations has increased
markedly. Also, more intensive efforts have been made to use the local Aboriginal workforce. This has
received much publicity in the press — particularly the plan by Fortescue Metals, launched in early 2009,
to create 50 000 new jobs for Aboriginal workers.

In spite of increased use of local labour, this section shows that Aboriginal workers need more training
and development to ensure they have the potential to take up more senior positions which require
qualifications. A number of well-established companies have actively provided more Aboriginal
employment and training, These details have been discussed in this section (Qantas 2007),

Although local Aboriginal people are employed in positions in the mining workforce, there is also an
urgent need for greater participation. Some companies are already making funds available to encourage
this, but overall employment numbers are small. One of the most urgent problems in the area of
Aboriginal employment is worker retention, which presents a major challenge for the mining industry.
Approaches to overcome this were examined in this section.

The section also examined the possible effects of the GFC, how this has affected the hiring of local
workers in Aboriginal communities and whether or not it will have a negative effect on future
employment.

As the Australian economy recovers from the GFC, it should be expected that the resources industry
will encourage and develop its Aboriginal employment. There are substantial benefits to mining
companies from creating relationships with Aboriginal communities which allow access to land for
prospecting and development, and help build a mutual trust which will facilitate continuing agreements
in the future.
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Appendix 1: Key Features and Criteria for the South
African Government’'s Preference Point System

Contract

Maximum Preference points

Lowest acceptable tender
scores for a given price

Rand value above a prescribed amount

10

90

Rand value equal to or below

prescribed amount = 5

Framework for implementation of preferential procurement policy

1) An organ of state must determine its preferential procurement policy and implement it within
the following framework:

a) A preference point system must be followed;

b) i) for contracts with a Rand value above a prescribed amount a maximum of 10 points
may be allocated for specific goals as contemplated in paragraph (d) provided that the lowest

acceplable tender scores 90 points for price;

ii) for contracts with a Rand value equal to or below a prescribed amount a maximum of 20
points may be allocated for specific goals as contemplated in paragraph (d) provided that the
lowest acceptable tender scores 80 points for price;

c) Any ather acceptable tenders which are higher in price must score fewer points, on a
pro rata basis, calculated on their tender prices in relation to the lowest acceptable tender, in
accordance with a prescribed formula;

d) The specific goals may include:

i} Contracting with persons, or categories of persons, historically disadvantaged by unfair
discrimination on the basis of race, gender or disability;

iy Implementing the programs of the Reconstruction and Development Program as published
in Government Gazette No. 16085 dated 23 November 1994;

e) Any specific goal for which a point may be awarded must be clearly specified in the
invitation to submit a tender;

f)  the contract must be awarded to the tenderer who scores the highest points, unless
objective criteria in addition to those contemplated in paragraphs (d) and (e) justify the award to
another tenderer; and

g) Any contract awarded on account of false information furnished by the tenderer in order to
secure preference in terms of this Act, may be cancelled at the sole discretion of the organ of
state without prejudice to any other remedies the organ of state may have.

2) Any goals contemplated in subsection 1(e) must be measurable, quantifiable and monitored for
compliance (South African Government 2000).
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Appendix 2: Point System used {o Assess Supplier Appendix 3: Affirmative Procurement System (USA)
Compliance with Broad Based Black Economic

Empowerment (BBBEE) Principles

State Iu there a Daes each Py ther a What was ¥ihot was What wax the
central state state agency aentral state the total the tatal total state-
agency that have a suppllez | agency that state-wide atatewlde wide spond
works with sach | divaraity tracke amount procurement procuzameant to WBEs?

Direct Empowermant state agancy cootdlnatar (er | of pracurement | to WWBEs 1o HANEEs? {percentage
to Increasa aqulvatant]? to MBEs! In FYQ37 {percentage of | of total
Blatk Qwnership 20 points theit supplles WHES by each (doltars) total spend) spead)
dlvessity? department?
Black Managoment Centrol 10 paints Alabama ne o o
HR Development Alsska no no no
Employmant Equity 15 points Arizona g, but the each agancy yes, the 5.0%
Community has an Comminity
Skills Development 15 points Qutrsach imptamentation Quireach
Pragram within and manitering Ptagram
Indirect Empowerment Pracurament pran
plays some af
Prefarentlal Procurement 20 peinis this rale
Enterptise Davalopmant 15 points Atkansas no g, but most yes, the OSP 7
pracurament s
Sacle-ecenomic Development 5 palnts cantralised to

08P which does
have cootdinator

Calitornin no a0 no not known
Calorado the MBO might ne ne
stast doing this
Connhecticut not sufe nat sure yas5, DAS $01.6 million 55.8%
Suppiier
Diversity
Progrem
Gelaware yas, the no, but each yes, the 536 million 2.0%
QWMWDEE agancy must OMWODBE
have a plan
District of yas, the LEDBE na not clear if it
Celumbia tracks DBE
spanding or only
LSDBE
Flotida yes, the Office yes yos, the Office $1.6 bilion 25.0%
of Supglier of Supplier
Diversity within Diversity within
the Dept af Mgt the Dapt of ligt
Servicss Setvices
Goorgla no no yo5, the Dept of do nat publish
Administeative flgure
Sarvices
Hawali no no na 7
Idahe no na ]
lilinole yos, tha BEP yes, sach agency | yes, the BEP 5385 milllen 23.0%

is raqulred o
have 4 llaison to

the BEP
indlana yes, the M-WBE | no, most you, the MWAE figures are not
Diviston sponding by DOA | Division final
lowa Ganeral Service | no yas, the $31.8 million 2,6%
Entarprises doas Dapartment of
a lltte of this Management and
Procurement
Kansas no e no, byt they are 7
thinking about
using the seif-
regisiry ta do this
Kentucky ne no na ?
Louisione RO no ne T
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State s thera a Does sach Is there a ¥ihat was What was What was the
central stats stata agency centzal state the total the total total state-
aganey that hava a suppller { agency that state.wide state.wide wide spond
works with cach | dlversity tracke ameunt pracurement procuremeant to WBEs?
stats agency coardinatar far | of procurement | fo MANBEs te MIWBEs? [percentage
ta Increase equivalent)? to HBEs/ in FY0&? {percentage of { of total
their suppller WBEs by each {dolars) total zpond) apend}
diversity? department?

Maine no no ho ?

Maryland the GOMA yes, there are yes, the Gov's $1.02 billian 22.0% E.7%

did some of M-WBE laisons | Q11 ¢1 Minorty
this but & naw Altalie
accountability

affice is being

sat up by the

Governes,

Massachuselts | yes, the o5 yes, the AMP 5427 million, hot sure 5236 milllen
Allicmative pethaps
Marketing duplicative
Program

Michigan no no yes, the Beptof |7 ?

Manageament and
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to gat tigures
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Minnesola no no yes, the MMD 572 millien 5.0% 2% ($22
(MBEs only); in milion) In
FY04 had §22 FYod
millian tram
WBEs
Mississippi the Minority ne yes, the Minarity 5.0%
Business olfice Husingss effice
does & litlls of
this.
Hissauri yas, the OSWD yos, ench agency | yas, OWSD 7 not ya!
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Montana no RO ne 7

Habrasks no e ne ?

MNavada na ne ne 7

Hew Hampshire | na (53 ne 7
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of Ecenemic stil) being
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How Mexico no ng ng

New York nol reafiy ~ tha ne yos, the DMWSBD | 5445 milten 5.2%
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supposed lo

North Carclina | yes, tha HUR yas, thare yas, the HUB 5485 milten 9.3% ?
office ate HUB aifice
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and local govt
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State Is there a Coes each ia there What was What was What was the
cenkral state state agency central state the tatal tha tetal total slate-
agency that have a supplier | agency that atate-wide state-wide wilde spend
works wlih each | divecalty tracks amount precurement procurement to WHES?
state agency coardInater for | of ptocurement | to MIWBEs to MIWBEaT (percentage
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thelr suppliat ¥iGEs by each [doklara) tetal spend) spand}
diveraity? dopartment?

Oragon no no yas, the 7

OWWESE has
Just begun to
ack this

Pannsylvania Yos yas, not sure If yas 550 milllan 7.0% 4.3%%

implementad [20.5 WBEs)

Rnode Island yes, MBECD no yag, the Central ?

Procurement
Office
South Caralina | yes, the OSMBA | yes, an MBE yaE, OEMBA 530 milllan 10.0%
utilisation
coordinatar
South Dakata no no he nfa ? 7
Tennessae yes, the GO-DBE | not cleat but yes, the GO-DBE {7 7
esch agency
needs a plan
Texas yas, the HUB yas, aach agency | yes, the HU@ 51.726 billlon 13.7% T
otfice has a HUB office
coordinater
Utah ne no no 1
Varmont no ne n0, but Dapt of 7
Bullding and
General Services
does monktor
MAWIDBE
subcontracts
Virginla yes, DMBE yes yas, DMBE T 4.5 2.0%
Washingtan yas, the OMWSEE | yex, and the yos $32 million 2.8% 1.8%
OMWEBE puts the HBE; $48
plan shiine million WBE

Wast Virginla no na na ?

Wisconsin 7 i yes, DOA 7 not trecked

Wyoming na ne na ?
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Appendix 4: International Summary Table

with recognition of NZ's international trade
obligations and interests,

Country Government Procurement Policies Effective Strategies for Aboriginal
Businesses

The Canadian Government's Procurement . Mandatory and voluntary sat asides.

Strategy for Aboriginal Business (PSAB) aims z 8

to increase the number of Aboriginal suppliers * Supplier information and development programs.
Canada bidding for and winning federal contracts. The . Sub-contracting and jeint ventures.

strategy considers both purchasing- and supply-

side approaches. Information for suppliers Is +  Yearly performance objectives for purchasers.

provided in the PSAB guida,

The Government procurement palicy framework Al No domestic price preference or offsets.

centres on value for money aver whole of .

life and open and effective competition ] No requirement ro‘usu government procurement
New Zealand for industry or regional development,

Full and fair opportunity should be given to
Internati petitive domestic

South Africa

The targeted procurement strategy offers
marginal groups preferential terms in public
contracts. Broad Based Black Economic
Empowerment Act (BBBEE) addresses business
ownership and control, employment, skills
development, procurement and corporate social
investment.

Preference paint system operates for suppliers
who are historically disadvantaged by unfair
discrimination on the basis of race, gender or
disability.

United Kingdom

Bupplier diversity and urban regeneration
initiatives have been develaoped to improve
market opportunities for Ethnic Minarity
Businessas (EMBs). Enterprise agencies that
target EMBs and some mainstream Business
Links services provide education and training,
business development and financial support and
mentoring for EMBs. Services are fragmented
between different localities.

Culturally appropriate support services.
Engagement of community leaders

Improved access to financial support and start up
grants,

Education, training and business development,

Unites States

The Minority Business Development Agency
(MBDA) operates the Native American Business
Centre (NABC). The NABC assists Native
American businesses to obtain public contracts
by providing consulting services, training,
contracting and financial opportunities, and
bonding and certification services. The Race
neutral affirmation action system for public
procurement requires that purchasers provide
evidence for implementing programs that give
preferential treatment based on race.

GSA-simplified acquisitions process for tribal
nations.

Exemptions from USA taxation laws for people
and businesses on native land.

Advice services and training,

Contracting and financial opportunities.

Malaysia

The government has developed policies

to promote economic growth amangst the
Aboriginal Malays (Bumiputeras). These include
policies for public procurement, provision

of training, financial support and subsidies,
Commercial and industrial assistance and
training is provided though Majlis Amanah
Rakyat.

Preference system for public procurement based
an the contract vaiue.

Commercial and industry training and support.

Targets rural areas.

European Union

European anti-discrimination legislation has
been incorporated into member state policy and
law. The EU Treaty Is based on the principle of
non-discrimination. However policies to support
minoarity business are in place in countries such
as Germany, Sweden, the Netherlands and UK.
For contracts under a certain value, evaluation
and award criteria may include social objectives,
but must not give local preference.

Policy in general promotes nan-discrimination
and equal treatment of domestic and international
suppliers.

Improve SME participation by improving efficiency
rather than through a preference system.

There is a lack of clarity betwaen directives under
the EU treaty.
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