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The gap between legal and non-legal advice, 
particularly in the context of taxation matters, 
continues to be truncated through the advent 
of technological advancements and industrial 
developments. In the australian context, a 
litany of professional advisers and groups are 
capable of providing taxpayers with tax advice. 
Broadly, these advisers operate within either the 
accounting or legal profession and offer similar, 
if not identical, services. This article explores the 
relative merits of the privileges or concessions 
afforded by professional advisers to their clients, 
and in so doing, advocates for the abrogation of 
any distinctions in favour of the enactment of a 
separate statutory tax advice privilege.
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tax advice privilege for accredited non-lawyer tax advisors”, 
guides the implementation of such a regime.4 

This article begins by outlining the current situation with 
respect to privilege over tax advice in Australia and considers 
the application of LPP in tax disputes. It then examines the 
distinction between the accountants’ concession and LPP, 
and advocates for the abrogation of the distinction in favour 
of the enactment of a separate statutory tax advice privilege. 
The final section of the article makes some concluding 
observations and comments on the practical limitations 
associated with the recommendation.

legal professional privilege
Legal professional privilege — a right enjoyed exclusively by 
the clients of lawyers — is both a doctrine of the common 
law and a matter of statute.5 

Common law privilege will protect confidential 
communications6 between a person and their legal adviser — 
or third parties in limited circumstances (ie accountants, 
experts or other lawyers)7 — where the communication was 
either for the dominant purpose of obtaining legal advice or 
for use in actual or anticipated litigation.8 Statutory client legal 
privilege available under ss 118 to 126 of the Evidence Act 
1995 (Cth) is broadly similar to the common law privilege in 
some respects, although with some significant differences.9 
Notably, the privileges in the latter provisions apply almost 
exclusively to proceedings in the Federal Court,10 and 
do not apply to the audit and investigative powers of the 
Commissioner.11 Accordingly, much of the discussion below 
concentrates on the common law privilege. 

A concise statement of the doctrine was offered by the joint 
judgement of Gleeson CJ, Gaudron and Gummow JJ in Esso 
Australia Resources v FCT (Esso),12 with their Honours stating 
that:13 

“Legal professional privilege (or client legal privilege) protects the 
confidentiality of certain communications made in connection with 
giving or obtaining legal advice [legal advice privilege] or the provision 
of legal services, including representation in proceedings in a court 
[litigation privilege].”

The policy rationale of LPP has formed much of the discussion 
in numerous authoritative Australian cases, including Baker 
v Campbell14 and Grant v Downs.15 The protection afforded 
by LPP, in essence, “exists to serve the public interest in 
the administration of justice by encouraging full and frank 
disclosure by clients to their lawyers”.16 As observed by Deane J 
in Baker v Campbell,17 a person should be entitled to seek and 
obtain legal advice in the conduct of their affairs — and legal 
assistance in or for the purposes of the conduct of actual or 
anticipated litigation — “without the apprehension of being 
prejudiced by subsequent disclosure of the communication”.18 
The application of LPP therefore necessitates a balancing 
of competing public interests, notably, “the public policy 
reflected in the privilege itself, and the public policy that, in the 
administration of justice and investigative procedures, there 
should be unfettered access to relevant information”.19 

The application (and limitations) of LPP is best illustrated by 
way of reference to decided case law; hence, this article will 
now discuss this protection in the context of tax disputes as 
they exist in Australia.20

Introduction 
A litany of professional advisers and groups are capable 
of providing Australian taxpayers with tax advice.1 Broadly, 
these advisers operate within either the accounting or legal 
profession and offer similar, if not identical, services. Where 
tax advice is sought from a legal adviser, legal professional 
privilege (LPP) has been held to protect confidential 
communications between the lawyer and their client.2 
In contrast, tax advice acquired from an adviser who is 
not a lawyer does not receive the equivalent statutory or 
common law protection. In some circumstances, however, 
the Commissioner of Taxation allows tax advice provided by 
a professional non-lawyer to remain confidential through a 
non-binding, discretionary administrative privilege known as 
the “accountants’ concession”.3 

This article argues for the abrogation of the distinction 
between the accountants’ concession and LPP and, in 
doing so, advocates for the enactment of a statutory tax 
advice privilege for appropriately accredited non-legal tax 
advisers. Further, the author recommends that the framework 
proposed by Wilson-Rogers, Morgan and Pinto in their 2014 
article, “The primacy of client privilege: designing a statutory 
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lPP and tax disputes
Disputes between taxpayers and the federal or state tax 
authorities are common.21 These disputes generally arise 
where a taxpayer’s position is challenged by the revenue 
authority, with the onus then placed on the taxpayer to rebut 
the assertions of the government.22 

To ensure that taxpayers comply with income tax laws, the 
Commissioner is armed with wide audit and investigative 
powers.23 These powers enable the Commissioner to 
access documents, goods or property,24 or otherwise obtain 
information,25 in order to investigate instances of suspected 
non-compliance.26 

While communications made for the purpose of giving 
tax advice do not attract specific protection under either 
common law or statute,27 if the adviser is a lawyer and the 
advice sought came into existence for the dominant purpose 
of seeking legal advice or assistance (legal advice privilege),28 
or for the dominant purpose of use in existing or reasonably 
anticipated proceedings (litigation privilege),29 LPP may 
consequentially protect the confidentiality of such advice.30 
In this regard, LPP can provide formidable protection 
against the coercive information-gathering powers of the 
Commissioner,31 as well as tax litigation.2 

“The application of LPP 
therefore necessitates a 
balancing of competing 
public interests …”

application of lPP to the Commissioners audit 
and investigation powers
The Commissioner’s audit and investigation powers are 
contained in ss 353-10 and 353-15 of Sch 1 to the Taxation 
Administration Act 1953 (Cth). Section 353-10 contains 
an “information” and “production” power, while s 353-15 
contains an “access” and “inspection” power. Section 353-10 
replaced former s 264 of the Income Tax Assessment Act 
1936 (Cth) (ITAA36) and s 353-15 replaced former s 263 
ITAA36 in 2015.32 

The Full Federal Court decision in FCT v Citibank Ltd 33 is 
authority for the position that the doctrine of LPP restricts 
the Commissioner’s powers of access under former s 263. 
Consequently, any powers that the Commissioner seeks to 
exercise pursuant to s 353-15 (ie to search or make copies 
of documents) are subject to the exercise of the privilege. 

Further, and despite the adverse outcome for the taxpayer, 
the Full Federal Court decision in FCT v Coombes (No. 2)34 
confirms that LPP may also restrict the production of 
confidential communications, the subject of a former s 264 
notice, but does not attach to mere collateral facts which a 
client tells their legal adviser, or which the adviser happens 
to observe in the course of acting for the client, such as the 
address and identity of a client.

scope of privilege 
Legal professional privilege may be dissected into two equally 
important and interrelated strands: legal advice privilege 
(LAP) and litigation privilege (LP). Each will be discussed 
in brief below. 

The test for LAP was recently elaborated on by Yates J in 
Construction, Forestry, Mining and Energy Union v Port 
Kembla Coal Terminal Ltd 35 and later cited with approval 
by Edmonds J in 12 Years Juice Foods Australia Pty Ltd v 
FCT.36 Having regard to relevant authorities, and the judicial 
proclamations of Yates J, the following broad observations in 
respect of the application and limitations of LAP as it relates 
to tax disputes can be made:

1. LAP will attach to confidential tax communications,37 
where the dominant purpose of those communications 
is to obtain legal advice or assistance.38 The relevant 
purpose of a communication is determined objectively, 
by reference to all the surrounding circumstances at the 
point in time when the communication was created;39 

2. this principle is perhaps best illustrated by way of 
reference to the landmark decision of the High Court 
in Esso.2 In this case, the High Court, by majority, 
held that the dominant purpose test, and not the sole 
purpose test,40 applies when determining whether 
the privilege attaches to a particular communication. 
Their Honours stated: “if the most that could be said of 
[a communication] in question was that the purposes for 
which they came into existence included a purpose of 
obtaining legal advice or assistance, then privilege would 
not apply”;41

3. accordingly, where there are a number of purposes for 
the creation of a communication, all of equal or similar 
weight, the communication will not be protected by 
LAP.42 Nor does LAP attach to communications lodged 
with a lawyer simply for the purpose of attracting 
privilege;43 and 

4. a communication prepared by a third party (eg an 
accountant) on the instructions, or with the authority, 
of the client for the dominant purpose of being 
communicated to a lawyer in order to obtain legal advice 
for the client may be protected by LAP. This position 
was confirmed in the Full Federal Court decision of 
Pratt Holdings Pty Ltd v FCT 44 where the court further 
confirmed that an agency relationship is not necessary 
for LAP to apply.45

In respect of LP, the relevant test is whether the document 
sought to be protected was created for the dominant purpose 
of use in existing or reasonably anticipated proceedings.46 
Whether or not litigation is reasonably contemplated is 
a question of fact to be determined objectively.47 When 
determining whether litigation was reasonably anticipated, the 
subjective views of the parties may be relevant, but are not 
determinative; the question is assessed by reference to all 
of the surrounding circumstances.48

Notably, communications made for illegal or improper 
purposes, even if the legal adviser is not aware of those 
purposes, will not be protected by either LAP or LP.49 This 
exception extends to a situation where the relevant illegal 
or improper purpose was that of a third party, even though 
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the client and lawyer did not harbour the same improper 
purpose,50 as was the position in Clements, Dunne & Bell 
Pty Ltd v Commissioner of Australian Federal Police.50 In 
that case, no privilege attached to communications from a 
solicitor in relation to tax avoidance schemes as they formed 
part of the implementation of fraudulent conduct between 
a lawyer and an ATO officer.

The following section will briefly discuss claims for privilege. 
References to LPP will include both LAP and LP as 
discussed above. 

Claiming privilege 
A claim of LPP must be supported by sufficient evidence, 
with the party claiming privilege bearing the onus of proving 
its privilege claim on the basis of that evidence.51 Beach J 
commented on this position in Asahi Holdings (Australia) 
Pty Ltd v Pacific Equity Partners Pty Ltd (No. 4),52 stating:53 

“… the applicants bear the onus of establishing the claims, including 
each factual element necessary to establish the requisite dominant 
purpose. In that respect, focused and specific evidence is required in 
respect of each communication, rather than mere generalised assertion 
let alone opaque and repetitious verbal formulae. There should be 
sufficient evidence which proves directly or by inference that the 
dominant purpose for the communication was for the relevant client to 
be given or to obtain legal advice. The communication also has to be 
confidential.”

It is important to note that the privilege belongs to the 
client. However, it is the lawyer’s duty to claim.54 Moreover, 
a communication will only be privileged while it remains 
confidential.55

As the defence of LPP applies to the Commissioner’s 
audit and investigative powers,56 the Commissioner (or his 
delegates) must ensure that occupiers or other custodians 
of tax communication have an adequate opportunity to 
claim LPP.57 However, it has been held that officers of the 
Commissioner can briefly view a communication for which 
privilege has been claimed, provided that the communication 
could reasonably be suspected as having relevance to the 
investigation and the perusal is done purely to determine 
whether or not the material might be privileged (a “lawful 
violation”).58

Waiver of privilege 
While a comprehensive discussion associated with the waiver 
of privilege is beyond the scope of this article, it is important 
to note that a person’s claim to LPP can be waived. 

Waiver may be express or implied. Waiver will be implied 
where the privilege holder’s conduct is inconsistent 
with the confidentiality which the privilege is intended to 
protect.59 In Krok v FCT,60 the court concluded that the 
partial disclosure of legal advice was inconsistent with the 
maintenance of the privilege and that the disclosure had 
been undertaken to achieve some “forensic advantage”, 
contrary to the maintenance of privilege.61

accountants’ concession
Professional non-legal tax advisers are not afforded the 
same protections as their legal counterparts in respect 
of the confidential tax communications they provide to 
their clients.62 Rather, the form of protection provided 

is a discretionary administrative concession extended 
by the Commissioner to a limited number of tax advice 
documents.63 Termed the “accountants’ concession” 
(concession), the administrative procedures which 
underscore the application and availability of the concession 
are provided for in the ATO’s “Guidelines to accessing 
professional accounting advisers’ papers” (guidelines). 

The policy underlying the concession is in recognition of 
the volume of tax advice that is provided by non-legal tax 
advisers, and identifies that non-legal tax advisers and their 
clients should be able to engage in full and frank discussions 
regarding their taxation obligations.64

To this end, the guidelines restrict, in all but exceptional 
circumstances,65 access to certain communications 
that relate to transactions and other tax-related advice 
known, respectively, as “restricted source documents” and 
“non-source documents”.

Restricted source documents contain advice created prior 
to, or contemporaneously with, the transaction entered into 
by a taxpayer.66 These are generally documents prepared 
by non-legal advisers for the purpose of providing tax 
advice in respect of the structure or ambit of a transaction.67 
Non-source documents include advice provided after a 
transaction has been completed which do not materially 
contribute to a tax strategy, or which relate to unimplemented 
transactions, as well as working papers in a current audit or 
assurance file.68 

The utility of the concession has formed the discussion of 
much judicial and academic commentary. In One Tel Ltd 
v DCT,69 the court observed that: “the Guidelines … give 
rise to a legitimate expectation that the Commissioner will 
conduct himself in the manner he has so carefully set out”.70 
Accordingly, the Commissioner now accepts that an affected 
person has a “legitimate expectation” or is entitled to a 
reasonable and adequate opportunity to argue that there 
are no exceptional circumstances.3

However, the guidelines, unlike LPP, in no way curtail the 
coercive information-gathering powers of the Commissioner 
as they do not have legislative force.71 Therefore, in 
abrogating the protections afforded by the concession, it 
has been held sufficient for the Commissioner or their agent 
to speculate on the relevance of the information regardless 
of whether that inference was based on findings of fact 
supported by logical grounds.72 

Hence, given the near unfettered discretion of the 
Commissioner to abrogate the concession,73 it is commonly 
asserted that the accountants’ concession is inferior to the 
protection afforded to lawyers under LPP and is fertile for 
review.74

The great divide 
Differential treatment of tax professionals in Australia, based 
on whether or not they are members of the legal profession, 
is an issue which continues to generate controversy. 
Proposals to extend the ambit of LPP have, in the past, 
recommended the introduction of a statutory protection for 
tax advice and communications provided by non-lawyer 
advisers from the coercive information-gathering powers of 

TAXATION IN AUSTRALIA | JULy 201922



COVER

the Commissioner.75 However, to date, no legislative reform 
has occurred.76 

The clearest explanation for the restriction of LPP to legal 
practitioners, in recent years, comes from the decision 
of R (on the application of Prudential plc) v Special 
Commissioner of Income Tax 77 heard in the UK Supreme 
Court, where their Honours noted the reasons for this 
position as:78

“(i) the close connection between members of the legal profession and 
the court, (ii) historical observations and relics (albeit important relics), 
such as the involvement of the court in disciplinary procedures of 
solicitors and barristers, (iii) the duties to the court owed by members 
of their profession, and (iv) the view that solicitors and barristers are 
in a ‘special position’, in that they are held by the courts to higher 
standards than members of other professions.”

However, there is a substantial body of literature that 
considers why privilege should be extended to confidential 
communications made by non-legal tax advisers.79 It is with 
reference to these observations that this article advocates for 
the abrogation of the distinction in favour of the enactment of 
a separate statutory tax advice privilege. 

Provision of legal advice 
Fundamentally, and irrespective of professional designation, 
both lawyers and non-legal tax advisers provide equivalent 
legal advice in respect of many areas of taxation law. Notably, 
this position is given explicit recognition by virtue of s 90-5 of 
the Tax Agent Services Act 2009 (Cth), which states:80

“… tax agent service is any service: 

(a) that relates to: 

…

(ii)  advising an entity about liabilities, obligations or entitlements 
of the entity or another entity that arise, or could arise, under 
a taxation law; or…”

Notwithstanding the advocacy services offered by lawyers 
to taxpayers in relation to litigation, insofar as tax planning 
and advice are concerned, the services provided by lawyers 
and non-legal advisers is, in many cases, substantially the 
same.81 

Some proponents argue that the role of non-legal tax 
advisers in the tax system is distinct from that of lawyers 
and thereby justifies the exclusive grant of LPP to legal 
advisers. This view was promulgated by the members of the 
Administrative Appeals Tribunal in the decision of Sinclair and 
FCT.82 In this case, the role of the non-legal tax adviser was 
construed as more administrative as members opined that 
lawyers could more appropriately provide legal advice.83 

This view has generated considerable controversy and 
has been rebutted by a great number of commentators.84 
A notable point of contention was argued by Italia, who 
noted that:85 

“Taxation law does not exist in a vacuum; the transactions entered 
into by taxpayers will necessarily involve other areas of law, especially 
contract law, property law, and corporations’ law. These are all areas of 
law with which [non-legal tax advisers] are familiar. The line between: 
giving tax advice; legal advice and engaging in legal practice is far 
from clear.”

The amalgamation of expertise required in the provision of 
tax advice supports the abrogation of the distinction between 
the advice of lawyers and non-legal tax advisers, as well as 
the argument for the enactment of a separate tax advice 
privilege. Reform in this way would also align Australia with 
many comparable jurisdictions that have chosen to adopt 
this view.86 

Candour and the court 
As articulated by the Law Council of Australia, a lawyer’s duty 
to the court is:87 

“… fundamental to the rationale for client legal privilege because it 
serves to emphasise that the lawyer’s duty is first and foremost to 
protect the administration of justice and to act as an officer of the 
Court. That duty is an important check and balance in the system. 
No other profession is subject to the same duties.” 

In contrast, Lord Neuberger in Prudential noted:88 

“It is also true that solicitors and barristers owe a formal duty to 
the court, but (i) that duty only would be relevant in connection with 
litigation, whereas LAP goes much wider, and (ii) every professional 
person involved in litigation can fairly be said to have a duty to the 
court.”

It may therefore be argued that this duty alone should not 
justify lawyers being able to provide privileged advice. 
Indeed, the courts have stated that LPP is the client’s 
privilege89 and therefore the dominant reason for the 
existence of this privilege appears to be so that clients 
have candour when seeking advice from their advisers.90 
The policy underlying the accountants’ concession reflects 
this rationale but provides a considerably compromised 
protection.91 In this way, the argument to remove the 
distinction is advanced further. 

equivalent penalties and obligations 
Australian taxation law holds lawyers and non-legal tax 
advisers to a largely equivalent professional standard.92 
For example, the promoter penalty regime applies similarly 
to promoters of tax schemes regardless of professional 
designation.93 In this context, it is therefore arguable that, 
as lawyers and non-legal tax advisers are subject to the 
same professional standards, taxpayers should benefit from 
the same protection over the advice that they receive.94

Conclusion 
The latter part of this article briefly considered arguments for 
and against abrogation of the distinction between the advice 
provided by lawyers and non-legal tax advisers. A number 
of the justifications can be counterbalanced by arguments 
to the contrary. However, it is the position of this article that, 
on balance, the justifications for removing the distinction in 
favour of enacting a statutory privilege are compelling and 
timely. 

The practical design issues that arise when creating a 
statutory tax advice privilege are numerous.95 It is, however, 
the recommendation of this article that the model devised 
by Wilson-Rogers, Morgan and Pinto (which advocates for 
an extension of privilege to align lawyers and non-legal tax 
advisers with respect to tax advice, subject to the non-legal 
adviser meeting certain pre-requisites and accreditation 
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requirements (see the Appendix to this article))96 inform the 
introduction of such a regime.96 

It is acknowledged that, in forgoing the distinction and 
extending privilege to non-legal tax advisers, one public 
interest — encouraging full and frank disclosure — 
arguably compromises another, that is, ensuring that the 
Commissioner has sufficient information to administer and 
enforce the tax law and, in this way, the abrogation of the 
distinction may actually reduce compliance with the law. 

It is submitted, however, that a formulation of the privilege 
based on the work of Wilson-Rogers, Morgan and Pinto 
would ensure that ambit of such a privilege strikes the right 
balance between legal and non-legal advisers. This approach 
would recognise the importance of taxpayers having full 
and frank discussions in relation to their tax affairs with 
non-legal tax advisers and ensure that an appropriate level of 
information is still available to the Commissioner and that the 
privilege is administered correctly.

Donovan Castelyn
Associate Lecturer 
Curtin University
Clinic Supervisor 
Curtin Tax Clinic

annette Morgan
Lecturer 
Curtin University
Clinic Director 
Curtin Tax Clinic

Dale Pinto, CTa (life)
Professor of Taxation Law 
Curtin University

appendix. Proposed process for the granting of a tax 
advice privilege to non-lawyer tax advisers97

Prerequisite 2

Possession of a
relevant postgraduate

qualification in
taxation (eg MTax)

or professional
designation as a CA,

CPA, CTA or IPA

Prerequisites
All three must be satisfied

Prerequisite 1

Registration as
a tax agent

Prerequisite 3

Competency
training in TAP

Accreditation to
provide

Privileged tax advice

(Registration subject
to maintaining
ongoing CPE
requirements)
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